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No. 13,273 I 

i 

APPELLANT'S STATEMENT OF QUESTIONS pjlESENTED 

I 

1. This Court has not heretofore passed on the question of the 

1 

tort liability of a vendor of land to his vendee (in absence of any warran¬ 
ties) for bodily harm to such vendee resulting from a^oncealed dangerous 

i 

condition on such land which was not disclosed to the jvendee by the ven- 

I 

dor. Quaere: whether the Court below erred in adopting the rule of the 
Restatement of the Law of Torts Sec. 353, infra? | 

j 

2. (a) Whether the Court below erred in not directing a verdict for the 
corporate defendant-vendor at the close of all the evijience on the ground 
that one of the essential elements (under the liberal Restatement of the Law 

I 

of Torts rule, infra) necessary for the plaintiff-vendees to recovery on the 
theory of negligence had not been established by the evidence; to wit - an 
actual awareness on the part of the corporate defendant-vendor of the con¬ 
cealed dangerous condition of the stairway in questioik such as to charge the 
defendant with an awareness of the risk, which in turn would raise a duty on 

the part of the defendant to disclose such condition to!the plaintiffs? 

1 

I 

(b) Whether Court below erred in its charge to!the jury in not in- 

i 

structing the jury as to the essential requirement (under the liberal Re- 
statement of the Law of Torts rule, infra) of proof of I actual awareness on 

I 

the part of the corporate defendant-vendor of the concjealed dangerous con¬ 
dition of the stairway in question such as to charge th^ defendant with an 
awareness of the risk, which in turn would raise a duty on the part of the 

I 

defendant to disclose such condition to the plaintiffs (See Jt. App. 48, 50 

i 

for the Court’s Charge to the Jury).'^ j 

i 

I 

3. Whether the Court below erred in its charge to the jury in fail- 

i 

ing to instruct the jury on the question of the prerequ^ites for liability of 
the defendant-vendor for negligence - charging merel^r that the jury had 
'*a right to find there was negligence in the construction of the stairway" 

I 

(Jt. App. 50) without indicating any of the criteria by | which negligence 


of the defendant-vendor (who did not construct such stairway) properly 
could be ascertained by the jury? 

4. Whether the Court below erred to the extent that the Court 
stripped away the corporate veil protecting the actual builder, Aldon Con 
struction Company (See Jt. App. 6, 13 for Judge* s Opinion), not a party 
to the proceeding, and thereby improperly imputed responsibility for the 
conduct of the builder to the defendant-vendor ? 

(Proper objection was taken to the above errors during the trial — 
See Jt. App. 38-40, 48, 53.) 



'» 


(iii) 

INDEX 
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I-A In absence of express warranties, the rule caveat emptor prevents tojrt 
liability of a vendor of land to his vendee on account of bodily injuries 
sustained by the vendee which are caused by an undisclosed dangerous 
condition on the land conveyed. 

I 

I-B(l) The Restatement of Torts has enunciated a limited exception, not j 
adopted by the courts, imposing tort liability on a vendor of land who 
has failed to disclose (or conversely, further concealed) a concealed 
dangerous condition, when the existence of the dangerous condition! 
and the attendant risk is known to the vendor and such concealed dan¬ 
gerous condition is not discoverable by a reasonable vendee . L 

i 

I-B(2) Under even the liberal restatement rule, a vendor is not liable as a ire- 
suit of failure to disclose a concealed dangerous condition and the at¬ 
tendant risk, when such are unknown to the vendor . . . |. 

I 

I-C The question is open in the District of Columbia as to which rule shpuld 
be applied - the strict caveat emptor rule or the caveat emptor ruld 


Pa^ 

1 

1 

3 

3 




n 


m-A 


with the restatement exception. j. 

I 

A court's instructions to a jury must, at the least, outline the elements 
of the prima facie case that must be proved for the plaintiff to prevail: 
when such is not done, the jury verdict is mere surmise as to a norn|ia- 
tive question of liability of the defendant without the necessary guidance 
of legal rules defining the legal positions of the parties . . . . 

No piercing of the corporate veil of a corporation and attribution of 
liability for the fault of such corporation to another corporation is per¬ 
missible where there is merely ownership of the stock of both corpo^- 
tions by "substantially" the same persons and the same individual acting 
as president of both corporations. 


10 


11 


m-B 


12 


No imputation of the negligence of a builder to a vendor of land is per¬ 
missible in absence of a showing that the vendor has Breached a noii- 
delegable duty to insure that the work done by the builder was per¬ 
formed properly and without negligence. 


IV CONCLUSION 


13 

14 
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UNITED STATES COURT OF APPEALS 

i 

For The District Of Columbia Circuit 
No. 13,273 

A - F CORPORATION, 

Appelant, 

BETTY LORRAINE CAPORALETTI, i 
ALFRED GEORGE CAPORALETTI, I 

Appellees. 

j 

i 

i 

APPEAL FROM THE UNITED STATES DISTRICT cjoURT 
FOR THE DISTRICT OF COLUMBIA 

BRIEF FOR APPELLANT 

I 

i 

JURISDICTIONAL STATEMENT 

I 

i 

i 

The Verdict and Judgment in this cause were eijtered on December 
5, 1956 (J. A. 5-6). Thereafter Appellant filed a Notice of Appeal from the 
said judgment on February 17, 1956 (J. A. 13). Juris^ction of this Court 
is based upon Title 28, Section 1291, United States Cc^e. 

j 

i 

STATEMENT OF THE CASE 

! 

I 

i 

The Plaintiffs-appellees, hereinafter called the plaintiffs or vendees, 
Betty Caporaletti and Alfred Caporaletti, husband an(^ wife, on September 

I 

20, 1952, contracted to purchase, and on November 2|8, 1952 took title to 
the premises at 5838 Eastern Avenue, Northeast, in tke District of Colum¬ 
bia (J. A. 15-16). A-F Corporation, the defendant-apl)ellant herein, and 
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hereinafter called the defendant or vendor, was the vendor. On the prem¬ 
ises was located a newly constructed residential house (J. A. 18-19), but, 
Aldon Construction Company, the builder of the house, (J. A. 38-39) is not 
a party to this action. Both cot*porations have substantially the same stock¬ 
holders, are closely held, and have the same President (J. A. 38-39). No 
allegations were made in the pleadings, nor was any issue ever tendered 
to the effect that a piercing of the corporate veil was intended or even in¬ 
timated. 

Annexed to the side of the house was a landing, approached through 
a side door. A wooden stairway was attached to the landing, ran along the 
side wall of the house, and led down into the side yard (J. A. 17). The 
two strings of this wooden stairway were notched at the base and rested 
on the bottom step, which was made of concrete and in turn rested on the 
ground. Such notches provided each string with approximately a two inch 
deep bearing-surface on the concrete base step (J.A. 27, 29). 

On January 13, 1953, forty-six days after plaintiffs moved into the 
house, the plaintiff Betty Caporaletti, in descending the stairway, fell and 
was injured when the bases of the wooden strings slipped off the concrete 
, base step (J.A. 18, 27-28, 31). This slipping apparently is attributed to 
the settling of the base step (J.A. 31-32), the weight of the plaintiff-wife 
on the stairs, and the resultant increase of the span between the landing 
and the concrete base step. No evidence was introduced showing the 
amount of settling of the base step. 

Likewise, no evidence was introduced by the plaintiff showing that 
the corporate defendant-vendor was actually aware of the physical con¬ 
struction of the stairway, had built the stairway, or had approved the de¬ 
sign of the stairway in any way. 

frhe theory of plaintiffs case was confined to liability for negligence; 
the pleadings and the proofs exclude recovery under any theory of deceit or 
fraud or any theory of breach of contract.) 
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STATEMENT OF POINTS 

i 

I 

1. The Court below erred in not directing a verdict for the defen¬ 
dant at the close of all the evidence. I 

I 

i 

i 

2. The Court below erred in its charge to the jpry. 

i 

3. The Court below erred in its conclusion thaj the builder’s negli¬ 
gence was attributable to the vendor. | 

i 

SUMMARY OF ARGUMENT 

... 

In absence of express warranties, the rule caveat emptor prevents 
tort liability of a vendor of land to his vendee on accoW of bodily injur¬ 
ies sustained by the vendee which are caused by an undisclosed dangerous 
condition on the land conveyed. | 

I-Ba) I 

The Restatement of Torts has enunciated a limited exception, not 
adopted by the Courts, imposing tort liability on a vendor of land who 
has failed to disclose (or conversely, further concealpd) a concealed 
dangerous condition, when the existence of the dangerous condition and 
the attendant risk is known to the vendor and such concealed dangerous 
condition is not discoverable by a reasonable vendee. I 

j 

I-B (2) I 

Under even the liberalRestatement rule, a vendor is not liable as 
a result of failure to disclose a concealed dangerous condition and the at- 

i 

tendant risk, when such are unknown to the vendor. | 

I-C 

The question is open in the District of Columbiaj as to which rule 
should be applied - the strict caveat emptor rule or the caveat emptor 

i 

rule with the Restatement exception. I 
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n 

A Court’s instructions to a Jury must, at the least, outline the ele¬ 
ments of the prima facie case that must be proved for the plaintiff to pre¬ 
vail; when such is not done^ the jury verdict is mere surmise as to a 
normative question of liability of the defendant without the necessary 
guidance of legal rules defining the legal positions of the parties. 

m-A 

No piercing of the corporate veil of a corporation and attribution of 
liability for the fault of such corporation to another corporation is permis¬ 
sible where there is merely ownership of the stock of both corporations by 
'^substantially* the same persons and the same individual acting as presi¬ 
dent of both corporations. 

m-B 

No imputation of the negligence of a builder to a vendor of land is 
permissible in absence of a showing that the vendor has breached a non¬ 
delegable duty to insure that the work done by the builder was performed 

properly and without negligence. 

« 

IV 

Conclusion. 


ARGUMENT 


I-A 

IN ABSENCE OF EXPRESS WARRANTIES, THE RULE CAVEAT 
EMPTOR PREVENTS TORT LIABILITY OF A VENDOR OF LAND 
TO HIS VENDEE ON ACCOUNT OF BODILY INJURIES SUSTAINED 
BY THE VENDEE WHICH ARE CAUSED BY AN UNDISCLOSED DAN¬ 
GEROUS CONDITION ON THE LAND CONVEYED. 

The general rule applied by the courts appears to be that a vendor 
of land is in no case liable to his vendee for bodily harm resulting from 
a defective condition of the premises existing at the time of transfer of 
possession, in absence of a breach of an express warranty. Bottomley v. 

I 

Bannister [1932] 1 K. B. 458; Stone v. Hey man Bros }, 124 Cal. App. 46, 
12 P. 2d 126; Combow v, Kansas City Ground Inv. Cb ., 358 Mo. 934, 218 
S.W. 2d 539; Smith v. Tucker , 151 Tenn. 347, 270 S^W. 86; and Cf. Doyle 
V. Union Pacific Ry. Co ., 147 U.S. 413, 37 L. Ed, $23. 

I-B(l) 

1 

1 

THE RESTATEMENT OF TORTS HAS ENUNCIATEDIA LIMITED 
EXCEPTION, NOT ADOPTED BY THE COURTS, IMIpOSING TORT 
LIABILITY ON A VENDOR OF LAND WHO HAS FAILED TO DIS¬ 
CLOSE (OR CONVERSELY, FURTHER CONCEALED) lA CONCEALED 
DANGEROUS CONDITION, WHEN THE EXISTENCElOF THE DAN¬ 
GEROUS CONDITION AND THE ATTENDANT RISK IlS KNOWN TO 
THE VENDOR AND SUCH CONCEALED DANGEROU^ CONDITION 
IS NOT DISCOVERABLE BY A REASONABLE VENDEp. 

I 

1 

The Restatement of the Law of Torts , Sec. 353^ however, has taken 

the position that: | 

"Sec. 353. CONCEALED DANGEROUS COl^ITIONS KNOWN 
TO VENDOR. j 

"A vendor of land, vdio conceals or fails to c^sclose to 
his vendee any condition whether natural or ^tificial in¬ 
volving unreasonable risk to persons upon thp land, is 
subject to liability for bcxlily harm caused thereby to the 
vendee and others upon the land with the con$ent of the 
vendee or his subvendee, after the vendee hajs taken pos¬ 
session, if ! 

(a) the vendee does not know of the condition or the 
risk involved therein, and 
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(b) the vendor knows of the condition and the risk 
involved therein and has reason to believe that the 
vendee will not discover the condition or realize 
the risk. 

Authority in support of the Restatement position is meager. Support 
is found only (1) by analogy with a similar rule imposing liability for non¬ 
disclosure in the case of lessors. ^ 

Bowles V. Mahoney, 91 U.S. App. D. C. 155, 159, 161 
202” F. 2d 320; 

Ames V. Brandvold , 119 Minn. 521, 138 N. W.; 

Cowen V. Sunderland , 145 Mass. 363, 14N.E. 117; 

Miner v. McNamara, 81 Conn. 690, 72 Atl. 138; 

Moore v. Parker , 63 Kan. 52, 64 Pac. 975; 

Anderson V. Hayes , 101 Wise. 538, 77 N.W. 891; 

Cesar v. Karutz , 60N. Y. 229, 19 Am. Rep, 164; 

Rhoades V. Seidel, 139 MLch. 608, 102 N.W. 1025; 

Charlton v. Brunelle, 81 N. H. 13, 120 Atl. 726; 82N. H. 100; 

130 Atl. 216 (defendant also landlord-builder); 

Prosser on Torts (1955, 2d ed.) Sec. 80, Page 466ff; 

(2) by mere dicta in Kilmer v. White , 254 N.Y. 64, at 70-71, 171 N. E. 
908; Palmore v. Morris, Tasker & Co ., 182 Pa. 82, at 90, 37 Atl. 995; 
White V. LaDuc , 197NYMisC. 589, 94 NYSupp. 2d 552, 118 NYSupp. 

2d 928; United States v. Inmon , 205 F. 2d 681, at 684; and Bazelon, J., 
dissenting in Bowles v. Mahoney, supra , 91 U.S.App. D. C. at 161 (quoted 
infra Page 10); and, (3) by approval of a noted text writer, Prosser on 
Torts (1955, 2d ed.) Sec. 79, Page 462ff. 


^ Smith V. Tucker, supta, denies the validity of such analogy on the ground, among others, that the 
"relation of landlord and tenant is a continuing one", whereas bodi vendor and vendee are merely suc¬ 
cessive owners of the land, equal in position, with no continuing tenurial relationship between them. 
151 Tenn. at 362. 



UNDER EVEN THE LIBERAL RESTATEMENT RULE. A VENDOR 
IS NOT LIABLE AS A RESULT OF FAILURE TO DISCLOSE A 
CONCEALED DANGEROUS CONDITION AND THE ATTENDANT 
RISK, WHEN SUCH ARE UNKNOWN TO THE VENDCfR. 

j 

However, clearly, under even the liberal Rest4teinent view, after 
conve 3 rance of title and surrender of possession, a vendor of real prop- 

i 

erty who is unaware of a latent and not readily apparent dangerous condi¬ 
tion on the premises sold, when such condition existed prior to conveyance, 
is not liable in tort for bodily harm resulting to his v^dee, attributable to 

I 

such dangerous condition. | 

i 

To that extent, at leasts the rule of caveat emp|or governs. 
Restatement of the Law of Torts , . Sec. 352,^ 353; Kilmer v. White , 
supra ; Palmore v. Morris, Tasker & Co ., supra ; Ui^ted States v. Inmon , 
supra , at 684; Prosser on Torts (1955, 2d ed.) Sec. |79, page 462 ff. 

That is, a vendor owes his vendee no duty to inspect the premises for 
defects to disclose to his vendee. Restatement of thej Law of Torts Sec. 

353 (b) Comment b. The vendor is under a duty only ^o disclose (or con¬ 
versely, not to conceal further)^ any concealed dangerous condition, by 
its nature imdiscoverable by the vendee, of which the Ivendor has actual 

i 

knowledge, when such concealed condition creates a fiDreseeable risk 
actually known to the defendant. Restatement of the Ijaw of Torts, Sec. 

I 

353 (b), (1948 Supp.) Comment d. I 

Actual knowledge of the coicealed defect and th^ risk is essential 
to charge the vendor. IQlmer v. White, supra; O^Majley v. Twenty-Five 


^ "Sec. 352. DANGEROUS CONDITIONS EXISTING AT TIME VENDOR TRANSFERS 

POSSESSION. Except as stated in Sec. 353, a vendor of land is not Subject to liabil¬ 
ity for bodily harm caused to his vendee or others while upon the lanjd after the vendee 
has taken possession by any dangerous condition, whether natural or Artiftcial, which 
existed at the time that the vendee took possession". ! 

I 

^ There was no allegation here of any affirmative concealment of the dangeijous condition by the ven- 
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Associates , 178 Mass. 555, 60 N. E. 387 (Holmes, J. );^ Brodsky v. 

Safeway Stores , 80 U.S. App. D. C. 301, 152 F. 2d 677; Gleason v. Academy 
of the Holy Cross , 83 U.S. App. D.C. 253, 168 F. 2d 561; Lawler v. Cap¬ 
ital City Life Ins. Co. , 62 U.S. App. D.C. 391, 68 F. 2d 438; McCabe v. 
Cohen , 294 N.Y. 522, 63 N.E. 2d 88 (See quotation in Opinion, J.A. 12);^ 
Prosser on Torts (1955) Sec. 79, p. 462 ff; Restatement of the Law of 


Torts Sec. 353 (b), (1948 Supp.) Comment d. 

Otherwise, if the hidden defect be unknown to both the vendor and 
vendee, to burden the vendor with liability for a concealed dangerous con¬ 
dition of which he is unaware, would be to charge a vendor, a mere prior 
owner, with a higher standard than a vendee who has the same opportunity, 
as owner, to discover the danger. On principle, a prior owner should not 
be held at his peril to discover a concealed defect which a subsequent owner 
is not held to discover. What may be negligence for the one, must also be 
negligence for the other. 

In short, under the liberal Restatement rule, the maxim caveat emp- 
tor governs the relationship between vendor and vendee, with an exception 
where the courts find an affirmative duty resting on the vendor not to lead 
a non-negligent and observant vendee into a concealed trap known to the 
vendor, but unknown to the vendee.^ Breach of that duty by a vendor re¬ 
sults in liability. But where no duty exists, manifestly there can be no 
liability. Bowles v. Mahoney, supra. 




“The only extension of liability beyond this limit is in the case of hidden defects actually 
known to exist. As the landlord makes no contract concerning the condition of the prem¬ 
ises at the time, the only ground on which he can be held is that he unconscionably is lead¬ 
ing the other party into a trap • • • " , 173 Mass at 558. 

0 

__ l;^te the Court says in its Opinion, "In this case the builder must be charged with knowledge of his 
/ si<^/ own negligence" J.A. 13. (Cf. with McCabe v. Cohen quotation on preceding page of die Opinion.) 

3 A vendor cannot be liable to his vendee on account of non-disclosure of an antecedent dangerous con¬ 
dition where the existence of such dangerous condition is obvious and is known to or should have been dis¬ 
covered by die vendee. Restatement of the Law of Torts . Sec. 353(a) and (b). 
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Here no evidence was presented at the trial that the defendant-vendor 

i 

actually knew of the dangerous condition/ and thus 'v^s aware of the re¬ 
sultant risk stemming from the propensity to dislodgment of the stairway. 
Thus the plaintiffs have failed to prove an essential element of their case 

i 

against the defendant-vendor, and as a matter of law,i a directed verdict 

i 

for the defendant was mandatory. Further, the trial judge repeated this 
error in his charge when he erroneously stated to thq jury that it could 

I 

find for the plaintiffs, without instructing as to the necessity of proof of 
knowledge of defendant-vendor of the concealed dangerous conditions on 
the premises (J. A. 50). | 

I 

i 

The tenuous nature of this case is further pointed up by the obvious 

j 

fact that the stairway was safe when the transfer of tl|e property was made - 
demonstrated by constant, safe use by the plaintiffs fjjr 46 days prior to the 
accident (J. A. 20-21). The settling of the concrete t^e step appears to 
be an occurrence which transpired during the time th^ plaintiffs were in pos¬ 
session and after the defendant had given up possessi<^n. This fact re- 

i 

quires the plaintiffs to cast their case on the only possible ground of re¬ 
covery - that is, they must maintain and prove that defendant-vendor was 

I 

I 

negligent in not disclosing a concealed dangerous conation (the fact that 
settling of the concrete base step could render the st4irway liable to be un¬ 
hinged at its base) and the resulting risk, both of whi^h the defendant must 

be shown to have realized. Further the plaintiffs mu^t show that this negli- 

i 

gent non-disclosure on the part of the vendor prevented plaintiffs from taking 


^ The dangerous condition of the stairway consists of two elements - | 

1. The narrow bearing-surface resting on the concrete base step (of whicl^ the builder of the stair¬ 
way must have been aware). However, there is no showing that defendant-verjdor actually inspected the 
stairway or was aware of the construction of the suirway. (Note that the Building Inspector of the District 
of Columbia inspected and approved this house (J.A. 45).) 

2. The susceptibility of the concrete base step to settle. There is no shoeing that ±e vendor actu¬ 
ally knew of this alleged susceptibility or that it occurred prior to conveyance.! 

On the other hand, Mr. Prince, a carpenter and witness for the plaintiffs, jtestified as follows: 

_ _ ] 

"/The settling of the ground is something tiia^/ • * • would be expected by 

a builder. Any builder should expect it. He knows it, in other worqs, if he 

had built any number of houses." (J. A. 33.) 
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precautions they otherwise would have taken. Then the {daintiffs must 
show that the concealed dangerous condition, without intervention of any 
unforseeable intervening cause; proximately caused the defendant-wife's 
unfortunate accident. The plaintiffs also must show that the settling and the 
resulting risk was unforseeable by the plaintiffs. White v. LaDuc , supra . 
This burden the plaintiffs did not successfully carry. 

I-C 

THE QUESTION IS OPEN IN THE DISTRICT OF COLUMBIA AS 
TO WHICH RULE SHOULD BE APPLIED - THE STRICT CAVEAT 
EMPTOR RULE OR THE CAVEAT EMPTOR RULE WITH THE RE¬ 
STATEMENT EXCEPTION. 

In the District of Columbia the question is open as to whether (a) the 
strict caveat emptor rule or (b) the caveat emptor rule with the Restate ¬ 
ment exception should be adopted. However, acceptance in the District 
of Columbia of the liberal Restatement exception to caveat emptor can be 
supported by analogy to the decisions applying the similar principle in land¬ 
lord and tenant cases only. Lawler v. Capital City Life Ins. Co ., supra ; ^ 
i Bowles V. Mahoney , supra, 91 U.S. App. D. C., at 155. Further, dicta 
in the dissenting opinion of Bazelon, J., in Bowles v. Mahoney , supra, 
is to the effect that the rule is as follows: ''[B]oth the English and Ameri¬ 
can law have, broken away from the ancient rule of caveat emptor ,^ with 
respect to the sale of chattels generally. To some extent this development 
has been reflected in the law governing landlord and tenant relations. For 
example, now the lessor, like a vendor, is under the obligation to disclose 
to the lessee [not only] concealed dangerous conditions existing when the 
possession is transferred, of which he has knowledge * * but also any 


"In diis situation / where a question of liability of the landlord is at issue / die case is governed 
by the general rule applicable between landlord and tenant, where it is long established that upon 
the letting of a house there is no implied warranty by the landlord that the house is safe; or well 
built; or reasonably fit for the occupancy intended. The tenant is a purchaser of an estate in 
the property he rents, and he takes it under the gracious protection of caveat emptor. 

“This situation, of course, is changed by his / landlord's^/ fraudulent statement, concealment, 
or deceit touching dangers or defects known to him. “ 62 App. D.C. at 392. 

Prosser on Torts 666 (1941). / Footnote retained but renumbered/ 
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information [ in his possession] which would lead a reasonable man to 
suspect that the danger exists ♦ ♦ ^ 91 U. S. Ap^. D. C. at 161. 


n 

A COURT’S INSTRUCTIONS TO A JURY MUST. AT jTHE LEAST. 
OUTLINE THE ELEMENTS OF THE PRIMA FACIE CASE THAT 
MUST BE PROVED FOR THE PLAINTIFF TO PREVAILS WHEN 
SUCH IS NOT DONE, THE JURY VERDICT IS MERE SURMISE 
AS TO A NORMATIVE QUESTION OF LIABILITY OF THE DE¬ 
FENDANT WITHOUT THE NECESSARY GUIDANCE OF LEGAL 
RULES DEFINING THE LEGAL POSITIONS OF THE p4RTIES. 


The concept of legal liability on account of negl^ence is complex 
and difficult for laymen to understand, let alone to aijply to the facts of 
specific cases. The purpose of instructions to a jury is to formulate cer- 

I 

tain approved standards for the guidance of the jury ip its decision of the 
facts. A charge to a jury to the effect that if something annexed to land 
is built negligently, then the jury can find against the| vendor of such land - 
the substance of the charge in this case (J. A. 50) - is so deficient in fail¬ 
ing to afford the jury a standard of judgment that the resulting jury ver¬ 
dict is merely an expression by the jury of its collective opinion that the 
vendor should pay, with no control by the usual legal | safeguards and defini¬ 
tions surrounding and hedging liability for negligence. The prime test of 
negligence is reasonableness in the light of an apprehended risk, and that 
is a jury question. Solon Service, Inc. v. Cook, 96 tJ.S. App. D. C. 25, 
223 F. 2d 317. For the judge to pass over an e:q)lanakion of this to a jury 
cannot avoid causing the jury to base its verdict on n^sconceptions so 

I 

fundamental as to render the verdict useless. I 


Likewise causation in fact must be made out to 
ant to be held for negligence. Solon Service, Inc, v. 


the jury for a defend- 
Cook, supra. When 


the jury is unaware of this necessity - when the question is not fairly pre- 

I 

sented to the jury by the judge in his charge - the jui^y has no criteria by 
which to assess liability other than the sentiments they bring with them 
into the jury box and the haphazard assumptions they! make from the 


Prosser on Torts 650-51 / Footnote retained but renumbered/ 
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attitude of the case. Here the precise question is whether the defendant- 
vendor* s non-disclosure of a concealed dangerous condition (of which he 
was not shown to be aware, as shown hereinabove) in fact caused the in¬ 
jury to the plaintiff-wife. Without a jury verdict with these issues placed 
before the jury, the actual verdict for the plaintiffs amounts to a bare opin¬ 
ion that the plaintiffs should be recompensed. 

m-A 

NO PIERCING OF THE CORPORATE VEIL OF A CORPORATION 
AND ATTRIBUTION OF LIABILITY FOR THE FAULT OF SUCH 
CORPORATION TO ANOTHER CORPORATION IS PERMISSIBLE 
WHERE THERE IS MERELY OWNERSHIP OF THE STOCK OF BOTH 
CORPORATIONS BY "SUBSTANTIALLY" THE SAME PERSONS AND 
THE SAME INDIVIDUAL ACTING AS PRESIDENT OF BOTH CORPO¬ 
RATIONS. 

The trial judge in denying defendant’s motion for directed verdict at 
the close of plaintiffs’ case queried the attorneys for the defendant on the 
relationship of the defendant-vendor and the actual builder (J. A. 38-39). 
Apparently, this was done on the theory that the defect in the plaintiffs’ 
case in their failure to prove knowledge of the alleged defect and the at¬ 
tendant risk by the defendant-vendor could be cured by stipulation if the 
facts thus developed were sufficient to justify the Court in disregarding 
the separate existence of the two corporate entities, ^en the vendor alone 
was a party defendant. The facts stipulated, however, amounted merely to 
admissions that the Aldon Construction Company was the builder (J. A. 38), 
that the stock of both the defendant-vendor and Aldon were owned by ’’sub¬ 
stantially’ the same persons (J. A. 39), and that the same individual was 
President of both corporations (J. A. 39). But ownership of one corpora¬ 
tion by another and the employment of common executive officers is not 
sufficient to charge the owner-corporation with liability for the negligence 
of the owned corporation. Berkey v. Third Avenue Ry. Co ., 244 N. Y. 84, 
155 N.E. 58, 50A. L. R. 599 (Cardozo, J.); Bethlehem Steel Co . v. Ray ¬ 
mond Concrete Pile Co. , 141 Md. 67, 118 Atl. 279, 285. StiU less must 
this be so where the only nexus is that ’’substantially” the same persons 
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are equitable owners of both corporations and that th^ same person is 
President of both. I 

I 

I 

As a matter of law to enable a court to disregard the corporate en¬ 
tity and hold one corporation for the tort of another, what is requisite is 
that the evidence shows the existence of a unity in fact by reason of domi¬ 
nance or control of one corporation over the other (ojr fraudulent intermix¬ 
ing of assets) which overpowers the legal individiiali^y of each of the two 

I 

corporations. Berkey v. Third Avenue Ry. Co. , su^ra ; Bethlehem Steel 
Co. V. Raymond Concrete Pile Co., supra; Chilean i^itrate Sales Corp. 


V. The Nortima , 128 F. Supp. 941 (D. C.S.D. N. Y.).! No evidence was 
introduced and no admissions were secured in the Ccjurt below sufficient 

i 

to satisfy this standard and the question of unity in f^ct was not submitted 

j 

to the jury. Yet the Court was content to declare in its opinion (J. A. 7) 
that ”[t]he defendant was engaged in the building of 4welling houses ♦ ♦ 

(See also J. A. 13). This statement is completely unsupported by any evi- 

i 

dence presented at the trial. To that extent the judginent for the plaintiffs 
is unsupported by the evidence. 


m-B I 

j 

NO IMPUTATION OF THE NEGLIGENCE OF A BUILDER TO A 
VENDOR OF LAND IS PERMISSIBLE IN ABSENCE QF A SHOW¬ 
ING THAT THE VENDOR HAS BREACHED A NON - bELEG A BL E 
DUTY TO INSURE THAT THE WORK DONE BY THjE BUILDER 
WAS PERFORMED PROPERLY AND WITHOUT NEGLjiGENCE. 

i 

Further, there are no grounds for imputing negligence of the builder 

I 

to the vendor in this case. Even in the case where a| landlord is a defend¬ 
ant - and continuing tenurial privity of estate exists ^ as a prerequisite 

I 

to liability of the landlord, the builder itself must b^ shown to have been 

negligent ( Hanna v. Fletcher , _U. S. App. D. C. J _, 231 F. 2d 469), 

and there must be established an absolute non-delegable duty on the part 

I 

of the landlord to the plaintiff to see to it that the wo^k done was done so 
as to be safe. Hanna v. Fletcher , supra ; Bailey v. ^lotnik , 80 U. S. App. 
D. C. 117, 149 F. 2d 505. But, as shown hereinbefcjre, the utmost extent 
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of a vendor’s duty to his vendee, under the liberal Restatement view, goes 
so far as to require only that the vendor disclose (or not further conceal) 
any concealed defect known to the vendor which because of its nature 
would probably not be discovered by the vendee. In absence of a breach 
of duty it is fundamental that there can be no negligence. Bowles v. 
Mahoney , supra ; Bailey v. Zlotnik , supra. As a result, on the evi¬ 
dence presented before the Court below, the judge had no alternative 
but to direct a verdict for the defendant-vendor, or alternatively to charge 
the jury as to the law so that the jury would realize the prerequisites for 
recovery by the plaintiff, viz: (1) knowledge by the defendant-vendor of 
the concealed dangerous condition and the attendant risk, the probability 
that the plaintiff-vendee could not have discovered such concealed danger¬ 
ous condition by the exercise of reasonable prudence, and the usual ele¬ 
ments of negligence, including the requirement of unreasonable conduct 
and a showing of causation in fact, or (2) such factual domination of the 
Aldon Construction Company, the builder, by the defendant-vendor as 
would justify the conclusion that the two legal entities were in actuality 
but one, allowing the imputation of the builder’s negligence to the vendor. 

Absent a showing of one of the above two elements, as a matter of 
law, it is impossible to sustain the judgment for the plaintiff in the court 
below. 

IV. CONCLUSION 

For the reasons set forth above, it is submitted respectfully that 
the Court erred in the following respects, any one of which is sufficient 
to require reversal: 1. (a) The Court was in error in not directing a 
verdict for the defendant-vendor at the close of all the evidence on the 
groimd that knowledge by the vendor of the concealed dangerous condition 
of the premises and the attendant risk had not been shown and was a pre- 
reqmsite to recovery by the plaintiff; (b) the Court was in error insofar 
as it did not instruct the jury that knowledge by the vendor of the 
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concealed dangerous condition of the premises and thb attendant risk was 
a prerequisite to a verdict for the plaintiff; 2. The cjourt erred in its 

I 

charge to the jury insofar as the Court was content nbt to amplify the 

I 

statement that the jury "had a right to find there was jnegligence in the 

1 

construction of the stairway" (J. A. 50) without indiciting any of the cri¬ 
teria by which negligence of a vendor who did not construct such stairway 
properly could be ascertained by a jury. 3. The Coirt erred to the ex¬ 
tent that it stripped away the corporate veil protecting the actual builder, 
Aldon Construction Company, and thereby improperl 3 f imputed responsi- 

j 

bility for the conduct of the builder to the defendant-vpndor, with no evi¬ 
dence to support such conclusion. | 

i 

The cardinal and conclusive error of the Court ^vas that the Opinion 

I 

does not apply to the facts of this case. The defendaijt in this case is a 
vendor - not a builder ^ and there is no showing of either: (1) knowledge 

I 

by the vendor of the defect and the risk or (2) of the substantial identity 
of the builder and vendor such as is necessary to chaij'ge the defendant- 
vendor with liability in this case. j 

Respectfully submitted, 

i 

H. MAXAMMBRMAN 
FREDERICK GREY LESLIE 

I 

Investment Building 
Washington 5j, D. C. 

Attorneys for Appellant 


^ But see Opinion of Holtzoff, J. (J.A. 6, 7, 8, 13) talking in terms of builde: 
ities all deal with vendor’s liability (J.A. 7, 10, 11, 12). 
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148 [ FUed October 23, 1953] : 

I 

UNITED STATES DISTRICT COURT | 
FOR THE DISTRICT OF COLUMBIA | 


Betty Lorraine Caporalettl, and 
Alfred George CaporalettL 
5838 Eastern Ave., N. E. 
Washington, D. C., ^ 

Plaintiffs, 

vs. 


Civil Actioi^ No. 4934-53 


A - F Corp., a Corporation 
Room 1035 Woodward Building 
15th and H Sts., N. W. 
Washington, D. C., 

Defendant 


COMPLAINT FOR NEGLIGENCE | 

FIRST COUNT | 

i 

I 

I I 

Plaintiff, Betty Lorraine Caporaletti, sues the defendant for per¬ 
sonal injuries. The amount in controversy is in excels of Three Thousand 
Dollars, exclusive of interests and costs and is withii^ the jurisdiction of 
this Court. | 

n I 

On, to wit, September 20, 1952, and at all time^ thereafter to and 
including January 13, 1953, and for some time thereafter the defendant, 

A - F Corp., a Corporation, was engaged as a building contractor, con- 

I 

structing and selling houses, constructed and to be cohstructed on and in 

the neighborhood of 5838 Eastern Avenue, N.E., in thb District of Colum- 

! 

bia. On, to wit, September 20, 1952, the defendant ehtered into a contract 
with both of the plaintiffs herein, who are husband and| wife, to construct 

I 

for them and to sell to them a house to be located at 5^38 Eastern Ave., 
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N E., in the District of Columbia for a total price of $14,250.00. Pursu¬ 
ant to said contract a dwelling house was constructed, and on, to wit, 
November 28, 1952, sold by the defendant to the plaintiffs containing a 
latent defect, caused by the negligence, carelessness, and lack of reason¬ 
able care in construction by the defendants, its agents, servants and/or 
employees, which was known to them, and which was not discoverable by 
an ordinary examination and said defect rendered the premises dangerous 
149 to the plaintiffs, in that the rear outside wooden stairway was not 
securely tied to a cement platform. By reason of said defect the plaintiff, 
Betty Lorraine Caporaletti, on, to wit, January 13, 1953, while walking 
on the back stairway was caused to fall by the stairway moving from the 
concrete platform at its base and was seriously injured. 

m 

As a result of the negligence of the defendant, its agents, servants, 
and/or employees, plaintiff was caused to suffer severe, permanent and 
serious injury to her body, including injuries to her lumbo sacral area 
and the underlying ligaments and soft tissues, pain and tenderness in the 
lower back, injury to her right buttock causing a tumor therein, all of 
which required the plaintiff to Obtain medical attention, an operation, 
hospitalization, and extensive treatments; plaintiff has suffered and will 
continue to suffer, severe permanent physical injury and mental pain and 
anguish and shock, and because of her injuries she has and will be unable 
^ to engage in her usual household and social activities; all to the plaintiffs 
damage in the sum of Fifty Thousand ($50,000.00) Dollars. 

Wherefore the plaintiff, Betty Lorraine Caporaletti, demands 
judgment against the defendant, A - F Corp., a Corporation, in the 
amount of Fifty Thousand ($50,000.00) Dollars besides cost. 

SECOND COUNT 
I 

The plaintiff, Alfred George Caporaletti, sues the defendant, for 
the loss of services, and companionship of his wife, and expenses and 

•-i/ 

losses incurred and suffered by reason of the personal injuries received 
by his wife. The amount in controversy is more than Three Thousand 


Dollars, exclusive of Interests and costs and is within ^e jurisdiction of 

this Court. j 

n I 

j 

150 Plaintiff repeats herein by incorporation, paragraph numbered n of 

the first count of this Complaint, except that the words ^^plaintifTs wife'* 
should be substituted for "plaintiff" in each and every instance. 

m I 

I 

As a result of the aforesaid negligence of the defendant, plaintiff's 
wife was severely, permanently and seriously injured ^nd has and will 
require much medical attention, and plaintiff has lost t^e companionship, 

i 

consortium, and services of his wife and has been requ^ed and will in 
the future be required to incur great e:q)ense for medlckl and other treat- 

I 

ment and for maid service by reason of his efforts to h^ve his wife cured 

I 

and releived of her injuries, all to the plaintiff's damage in the sum of 
Twenty-Five Thousand ($25,000.00) Dollars. | 

Wherefore, the plaintiff, Alfred George Caporale^i, demands judge¬ 
ment against the defendant, A-F Corp., a Corporation, in the amount of 
Twenty-Five Thousand ($25,000.00) Dollars besides cost. 

/s/ John R. I Fitzpatrick 

/s/ Stanley Dietz 
Attorneys for Plaintiff 
1406 G St., ^.W. 

Washington,! D. C. 

i 

1 

JURY DEMAND | 

Plaintiffs demand a trial by jury on all issues hei ein. 

/s/ JohnR. I Fitzpatrick 
Attorney foi^ Plaintiff 
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151 [ Filed November 13, 1953] 

ANSWER OF DEFENDANT 
Defenses to First Count of Complaint 

First Defense 

Count I of the Compalint fails to state a claim against this defendant 
upon which relief can be granted. 

Second Defense 

1. This defendant admits the allegations of Paragraph 1 but denies 
any liability herein. 

2. Defendant admits that on, to-wit, September 20, 1952, it entered 
into a contract with the plaintiffs to sell them a house to be located at 5838 
Eastern Avenue, Northeast, in the District of Columbia, for a price of 
$14,250.00, and defendant denies the remaining allegations of Paragraph 2. 

3. Defendant has no knowledge or information sufficient to form a 
belief as to the truth of the allegations of Paragraph 3 pertaining to the 
alleged injuries of the female plaintiff and defendant denies all other allega¬ 
tions of said Paragraph 3. 

Third Defense 

Defendant avers that the female plaintiffs own contributory negligence 
caused her injuries herein. 

Defenses to Second Count of Complaint 

First Defense 

Count n of the Complaint fails to state a claim against this defendant 
upon which relief can be granted. 

152 Second Defense 

1. Defendant admits the allegations of Paragraph 1 but denies any 
liability to plaintiffs husband herein. 

2. The defendant incorporates herein by reference its defenses to the 
First Count of the Complaint pertaining to Paragraph No. 2 thereof. 

3. Defendant denies the all^ations of Paragraph 3. 

Third Defense 


Defendant avers that the injuries caused to the female plaintiff herein 


resulted from her own contributory negligence and the contributory neg¬ 
ligence of the plaintiff husband, and from the failure cjf the plaintiff husband 
to properly or adequately maintain the premises involVed. 

WHEREFORE, defendant demands that the Com]|)laint, and each 
count thereof, be dismissed with costs against the plaintiffs. 

/s/ H. Max Ammerman 
Attorney forj Defendant 
Investment building 
Washington, j D. C. 

(CERTIFICATE OF SERVICE) i 

1 

i 

157 [ Filed December 5, 1955] I 

VERDICT AND JUDGMENT | 

This cause having come on for hearing on the 2nd day of December, 

I 

1955, before the Court and a jury of good and lawful persons of this 
district, to wit: (names of jurors) ♦ ♦ who, after haying been duly sworn 
to well and truly try the issues between Betty Lorraine Caporaletti and 
Alfred George Caporaletti, plaintiffs and A-F Corporation, A Corp., defen¬ 
dant, and after this cause is heard and given to the jury in charge, they 
upon their oath say this 5th day of December, 1955, tjiat they find the issues 
aforesaid in favor of the plaintiff Betty Lorraine Caporaletti and that the 
money payable to her by the defendant by reason of the premises is the 
sum of Three thousand dollars ($3,000.00). | 

WHEREFORE, it is adjudged that said plaintiff ^etty Lorraine 

Caporaletti recover of the said defendant the sum of Three thousand 

i 

dollars ($3,000.00) together with costs. 

Harry M. Hull, Clerk, 

By /s/ J0hn F. Burke 
Deputy cierk 

i 

By direction of j 

Judge - Alexander Holtzoff 
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15 8 [ Filed December 5, 1955] 

VERDICT AND JUDGMENT 

This cause having come on for hearing on the 2nd day of December, 
1955, before the Court and a jury of good and lawful persons of this district, 
to wit: (names of jurors) ♦** who, after having been duly sworn to 

well and tr uly try the issues between Betty Lorraine Caporaletti and 
Alfred George Caporaletti, plaintiffs and A-F Corporation, a Corp., 
defendant, and after this cause is heard and given to the jury in charge, 
they upon their oath say this 5th day of December 1955, that they find the 
issues aforesaid in favor of the plaintiff Alfred George Caporaletti and that 
the money payable to him by the defendant by reason of the premises is the 
sum of One thousand dollars ($1,000.00) 

WHEREFORE, it is adjudged that said plaintiff Alfred George Capora¬ 
letti recover of the said defendant the sum of One thousand dollars 
($1,000.00) together with costs. 

Harry M. Hull, Clerk 

By /s/ John F. Burke, 

Deputy Clerk. 

By direction of 
Judge Alexander Holtzoff 


159 [ Filed January 25, 1956] 

OPINION 

Stanley M. Dietz, of Washington, D. C., for the plaintiff. 

H. Max Ammerman and John R. Daily, both of Washington, D. C., 
for the defendant. 

The question presented in this case is whether a person who is 
engaged in the business of building and selling dwelling houses is liable to 
the purchaser of one of the homes, for personal injuries sustained as a 
, result of defective construction caused by the builder’s negligence. The 
question is one of novel impression in this jurisdiction, as it appears 
never to have been determined either by the Supreme Court or by the 


United States Court of Appeals for the District of Coliimbia Circuit. The 
matter is before this court on the defendant's motion for judgment not¬ 
withstanding the verdict, after a trial on the merits r(^sulting in a verdict 

160 in favor of the plaintiffs. i 

i 

Briefly the salient facts are as follows. The defendant was engaged 
in the building of dwelling houses and was developing ^ suburban area in 
which it was constructing several hundred homes. Oiie of the dwellings 

I 

was sold to the plaintiffs, who are husband and wife. They moved into 

i 

the house as soon as it was finished. The house was provided with a 
wooden back stairway located on the outside. The jurjr was justified in 

i 

finding from the evidence that because of the defendant's negligence, the 

i 

bottom of the stairway was defectively and inadequately fastened to the 
concrete platform on which it rested, and that as a result, when the 

I 

platform settled, the wooden stairway was left hanging loose and swinging 
in the air. The female plaintiff, not realizing what h^d happened, tried 
to walk down the back stairs and fell, sustaining sericus injuries. This 
occurrence took place within three or four months after the plaintiffs had 
purchased and moved into the house. j 

The jury rendered a verdict in favor of both plaintiffs, for the 
damages so sustained. The defendant now moves for judgment notwith¬ 
standing the verdict, or in the alternative for a new tijial, contending 
that as a matter of law there is no liability on the basis of the foregoing 
facts. 

I 

At common law the grantor of real property wa^ not liable for 

damages caused by any defect in the construction of tqe building after he 

1 

had parted with title to the property. The rule of caveat emptor was 
applicable, Palmore v. Morris, Tasker & Co., 182 I^. St. 82, 89; 

Smith V. Tucker , 151 Tenn. 347, 360; Bottomley v. bannister, L.R. 
[1932] 1 K.B. 458, 468. The question presented her^ is a narrower one, 

161 however. Specifically, it is whether this genei^l rule should 
exempt from liability a builder who is guilty of negligence in the construe- 

I 

tion of a house sold by him, if the negligence results in personal injuries 
to the purchaser or any other invitee. 
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Conditions have radically changed since the origin of the general 
common law rule. Homes are being constructed on a large scale by 
persons engaged in the building business for the purpose of selling them 
to individual owners. The ordinary purchaser is not in a position to dis¬ 
cover a latent defect by inspection, no matter how thorough his scrutiny 
i may be, because usually he lacks sufficient familiarity with the complexi¬ 
ties of building construction and the intricacies of applicable regulations, 
i He should be able to rely on the skill of the builder who sells the house to 
him. Otherwise he would be at the vendor’s mercy. The realities of modern 
life necessarily lead to the conclusion that the builder should be liable for 
injuries caused by his negligence under such circumstances, either to the 
purchaser or to an invitee. Any other result would be unjust and intoler¬ 
able. It would encourage unscrupulous builders who may be tempted to 
reduce their costs and increase their profits by palming off defective and 
inferior construction on their customers. 

It is the glory of the common law that it is not a rigid, immutable 
code. On the contrary, it is a vital, living force that endows with the 
breath of life a body of practical principles governing human rights and 
162 duties. These rules are subject to gradual modification and continuous 
adjustment to changing social and economic conditions and shifting needs 
of society. This characteristic is the life blood of the common law. It 
, still exists in its pristine vigor. The spark of life is still burning bright. 

It has not been extinguished. The process of growth has not ceased. To 
be sure modifications must needs take place slowly, by degrees, one short 
step at a time, more like a leisurely current that may almost imperceptibly 
and gradually alter its banks by erosion rather than as a r^idly flowing 
torrent that suddenly changes its channel. So, too, the advances may 
come only after changes in conditions become crystallized. In other words, 
adaptation and modification of the rules of the common law must follow, 
and may not precede, altering needs of the community.-^ 


1 . 


Oliver Wendell Holmes, Collected Legal Papers, p. 294 
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It has been aptly said that, ^^Modification implies growth. It is the 
life of the law. ” As was remarked by Cardozo, I 

”A rule which in its origin was the creatibn of the courts 
themselves, and was supposed in the making to je^^ress the 
mores of the day, may be abrogated by courts v^hen the mores 
have so changed that perpetuation of the rule would do violence 
to the social conscience. ** | 

It is not necessary to discuss this matter at greater length. It is 

I 

important to observe, however, that the Courts of th^ District of Colum- 
163 bia have continuously recognized the vitality ancji vigor of this 
principle, and have applied it when occasion arose, 'thus, as far back 
as 1893, Mr. Justice Shepard, one of the original members of the Court 
of Appeals of the District of Columbia, in Utermehle v. McGreal, 1 
Court of Appeals D.C. 359, 368-369, summarized this doctrine in the 
following manner: I 

**The chief attribute of the common law has ever been 
its flexibility, its power of expansion and adapt^^tion to the 
changing needs and circumstances of a complexj civilization, 
advancing under the influences of learning, discovery and 
invention. While sudden and radical changes inj its rules 
should only be wrought by legislative power and| not by the 

courts, yet these should not adhere to the application of 

! 

the principles made in other days under circumstances and 

! 

surroundings which may have completely changed, bearing 

i 

the reason of the old rule with them. 

In that case the court by judicial decision partially mcj^dified the rule of 
the common law that had entirely relieved infants of liability for their 

i 

contracts after coming of age. 

77 - 

- Mr. Justice Brandeis in Washington v. Dawson &; Co., 264 U.S. 

219, 236. 

3/ 

- Mr. Justice Cardozo - the Growth of the Law, p. 137 
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In recent years the Court of Appeals for this Circuit abrogated the 

4/ 

common law rule which barred contribution between joint tort feasors.— 
Another illustration is the extension of the common law rule which allowed 
a husband to recover damages for loss of consortium in case his spouse 
sustained personal injuries as the result of the negligence of another. A 
reciprocal right is now accorded to the wife, which did not exist at com¬ 
mon law, to recover for loss of consortium in case of injuries sustained 

5/ 

by her husband.- Similar examples may be multiplied, but the foregoing 
are sufficient to indicate the attitude and trend of this jurisdiction. 

4 Perhaps the first departure from the strict common law rule is 
found in Pennsylvania, where in Palmore v. Morris, Tasker & Co , 182 
Pa. St. 82, 90, the court, while applying the general doctrine exempting 
the grantor from liability, added the following limitation by way of dictum: 

"And while laying down this rule in this case, we do not intend 
to be understood as declaring there can be no exception to it. There 
may be a case where the grantor conceals from the grantee a defect 
in a structure known to him alone, and not discoverable by careful 
inspection, that the owner be held liable, though out of possession; 

TT 

• ♦ • 

The Restatement of the Law of Torts, Section 353, proposed the fol¬ 
lowing rule of law: 

"A vendor of land,' who conceals or fails to disclose to his 
vendee any condition whether natural or artificial involving unreason¬ 
able risk to persons upon the land, is subject to liability for bodily 
harm caused thereby to the vendee and others upon the land with the 
consent of the vendee or his sub vendee, after the vendee has taken 
possession, if 

(a) the vendee does not know of the condition or the risk 
involved therein, and 

4/ 

— George’s Radio v. Capital Transit Co, 75 U.S. App. D. C. 187; 

Knell V. Feltman , 85 U.S. App. D.C. 22, 26. 

5/ 

- Hitaffer v. Argonne Co., 87 U.S. App. D.C. 57. 
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(b) the vendor knows of the condition and the risk involved 
therein and has reason to believe tliat the vendee will not 

i 

discover the condition or realize fi\e risk. 

4c 4c ♦ ♦ ♦ 

*^a vendor of land who conceals a dangerous condition existing on 
land having no reason to believe that the vendee wUl discover it is 
subject to liability for bodily harm caused thereby to the vendee 
and others on the land in the sendee’s right. 

165 To be sure, in accordance with their usual custom, the authors of 
the Restatement cite no authorities. Neither do theyj indicate that they 

are suggesting what might be deemed an advance froiki the common law 

I 

rule. The significant fact, however, is that the princ4>le advocated in the 
Restatement has been adopted and applied by some jurisdictions. The 
first step in the direction of accepting this innovatioij seems to have been 
taken in New York, Kilmer v. White, 254 N.Y. 64, 70-71. After quoting 

- - I 

from a tentative draft of the Restatement, which confined substantially 

I 

the same doctrine as is now found in Section 353, th^ court wrote as 
follows on this point: | 

”Under this rule a vendor, innocent of cc^nscious deception, is 
entitled to expect that his vendee will discover a condition which would 
be disclosed by such an inspection as the vendee should make before 

I 

taking possession. On the other hand, if the vendor conceals a danger¬ 
ous condition known to him, as by painting it over, or by giving 
assurances that the premises are safe when he| knows the contrary 
to be the fact, he is not entitled to assume that! the vendee will dis- 
cover the condition in time to prevent injury toj others. The vendor 
desires to sell the property. Knowledge by the vendee of its true 
condition might prevent a sale. Tl^erefore, the vendor’s 
conduct must be such that it will not prevent thp vendee from learn¬ 
ing of the concealed defects by making a proper inspection. Other¬ 
wise, the vendor remains subject to liability for harm caused to the 
licensees of the vendee until the vendee has discovered the true con¬ 
dition. The fault is his and the liability is his. ” 
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”The New York rule, so fiar as e^ressed by this court, 
does not cast on the vendee any duty of inspection before taking 
possession. 

In Pharm v. Lituchy , 283 N. Y. 130, 132, the New York court again 
applied this principle and formulated it in the following language: 

^’At common law it is the general rule that an owner of land ceases 
166 to be liable in negligence for its condition when the premises pass 

out of his control before injury results. 

♦ ♦♦♦♦♦♦♦♦ 

’’However, at common law there are exceptions and one of these is 
where a nuisance exists on the premises. ” 

These rulings were followed in McCabe v. Cohen , 294 N. Y. 522, 
525, in the following language: 

’’There was evidence from which the jury could have found 
that the president of the defendant-appellant knew that the fire 
escapes, including the stairway in question, were*at a point where 
further corrosion would make them dangerous’; that he had reason 
to believe that the vendee would not realize the risk involved and 
that he failed to disclose this condition to the vendee. Under the 
rule approved in IQlmer v. White (254 N. Y. 64) and in Pharm v. 
Lituchy (283 N. Y. 130), the trial court properly refused to dismiss 
the complaint (Restatement of Torts, Sec. 353). ” 

Within the past two years this doctrine was recc^nized by the United 
States Court of Appeals for the Fifth Circuit, although only by way of 
dictum, in United States v. Inmon , 205 F. (2d) 681, 684. The court 
stated: 

’’Generally, the liability of a grantor of real property 
for the dangerous or defective condition of the premises ceases 
upon the transfer of possession and control, regardless of whether 
the person injured is the transferree, or some third person to 
whom a duty of care is owed . . . The rule is subject to the qual¬ 
ification that, if the grantor knows of a latent defect or danger on 
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the premises, and misleads the transferee into ^llevlng the prem- 

i 

Ises are safe, or fails to disclose the defect wh^n he has reason to 
believe that it will not be discovered by him, he may nevertheless 

I 

be liable for any injury resulting therefrom. B^statement, Torts, 

I 

Sec. 353; see, also. Sec. 354, Com. b. ** | 

In the light of the foregoing discussion, this cou^t will adopt and 

j 

ply the principle that a builder who defectively constructs a house, is 

i 

167 liable to the purchaser or any other invitee, for personal injuries 
sustained by the latter, if the defect could not have been discovered on 
inspection by the ordinary man in the street. In this j;ase the builder must 
be charged with knowledge of his own negligence. The defect was of such 
a character that only a person skilled in the details of building construe- 

j 

tion could have discovered it and realized its significance. Under the 
circumstances, the court is of the opinion that the builder and vendor 
should be held liable for personal injuries caused to tiie purchaser, or 
any invitee, as a result of this negligence. | 

Motion for judgment notwithstanding the verdict., or in the alterna¬ 
tive for a new trial, is denied. 

/s/ Alexander Holtzoff 
United States District Judge 

January 25, 1956. j 


168 [ Filed February 17, 1956] ! 

NOTICE OF APPEAL 

i 

Notice is hereby given this 17th day of Februarj^, 1956, that 
Defendant, A-F Corporation, hereby appeals to the ujiited States Court 

I 

of Appeals for the District of Columbia from the judgment of this Court 
entered on the 25th day of January, 1956 in favor of ^etty Lorraine Capor- 

I 

aletti and Alfred G. Caporaletti against said A-F Cor^ration. 

/s/ H. MaxAmmerman 
/s/JohnR. Daile^ 

Attorneys for Defendant ♦ ♦ ♦ 


[ Certificate of Service] 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
1 [FUed April 16, 1956] 

Washington, D. C. 

Friday, December 2, 1955 
For trial before Judge ALEXANDER HOLTZOFF and a jury, at 
11:20 a.m. today. 

Appearances: 

For plaintiffs: 

Mr. STANLEY M. DIETZ 
Mr. EDWARD J. LYNCH 
For defendant: 

Mr. H. MAXAMMERMAN 
Mr. JOHNR. DAILY 

3 PROCEEDINGS 

4c ♦ 4c 4c ♦ 

BETTY LORRAINE CAPORALETTI 
one of the plaintiffs, called as a witness by her counsel and being first 
duly sworn, was examined and testified as follows: 

12 DIRECT EXAMINATION 

BY MR. DIETZ: 

Q. * ♦ * What is your name and do you live ? A. Betty 

Lorraine Caporaletti, 5838 Eastern Avenue, Northeast. 

Q. Is that in the District of Columbia ? A. Yes, sir. 

Q. Are you related to the plaintiff, Alfred George Caporaletti? 
A. Yes, I am. 

Q. What is your relationship ? A. I am his wife. 

Q. And how long have you been married ? A. For 6 years. 

Q. Do you have any children ? A. Yes, I do. 

Q. How many children ? 

♦ 4c 4c 4c 4c 4c 4c 

A. Two. 

Q. And how old are they ? A. 4 and 5. 

♦ ♦ * A. A boy and a girl. 


13 




Q. How old a woman are you, Mrs. Caporaletti? A. 25. 

Q. Did there come a time when you and your jiusband bought a 
piece of property here in the District of Columbia ? I A. Yes, sir. 

I 

Q. And will you tell the Court and the jury wh|en that was and from 

I 

whom you bought this property. A. We bought it oJi — well, I don’t know 
when we made settlement — but we bought the housel on November 28. 

I 

Q. Of what year? A. 1952. I 

I 

Q. And from whom did you buy this piece of pi^operty ? A. From 

1 

the A-F Corporation. | 

Q. Did you enter into a contract with this A-F Corporation regard¬ 
ing this piece of property ? A. Yes, sir. 

Q. Mrs. Caporaletti, at the time you entered ^nto the contract, was 

j 

this house built ? | 

I 

♦ ♦♦♦♦♦♦ 

14 THE WITNESS. When we made settlement, wG moved in the evening 

I 

of the 28th of November, if that is what you mean, ^ut when we bought the 

i 

house, I mean when we went there to buy it, it was n^t ready, and we 
bought it from a sample house. j 

BY MR. DIETZ: | 

i 

Q. Do you remember the date when you lookedj at the sample house 

and entered into the contract to buy the house ? i 

I 

THE COURT. The contract speaks for itself, ^d the pretrial mem¬ 
orandum stipulates that the contract need not be ^deijitified. You have a 
right to offer it in evidence, if it is an issue. | 

MR. DIETZ. I would like to offer in evidence ^e contract between 

I 

these parties. 

THE COURT. It may be admitted. 

I 

(The contract, dated September 20, 1952,1 was marked and 
admitted in evidence as Plaintiffs’ Exhibit No. j.) 

THE COURT. That is dated September 20, 195^. 

MR. DIETZ. Yes. | 

THE COURT. And you moved in on November ^8 ? 

THE WITNESS. Yes, sir. j 
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MR. DIETZ. I would like to offer in evidence this deed. 

THE COURT. It may be admitted. 

flhe deed, dated November 28, 1952, was marked and ad¬ 
mitted in evidence as Plaintiffs* Exhibit No. 2.) 

MR. DIETZ. I would like to offer into evidence this settlement 
sheet. Your Honor, which is dated the 28th of November, 1952. 

THE COURT. It may be admitted. 

(The settlement sheet, dated November 28, 1952, was marked 

and admitted in evidence as Plaintiffs* Exhibit No. 3.) 

BY mt. DIETZ: 

Q. Mrs. Caporaletti, you said something about seeing a sample 
house. Tell us when that occurred, that you saw this sample house. 

A. It was in September. 

Q. And was that before or after you entered into this contract to 
purchase a house ? A. Before. 

Q. Was there any difference between the sample house and the house 
that you received ? A. Well, the difference was they had on this house, 
they had no side steps. 

Q. When you say *Hhis house, '* which house are you referring to ? 

A. The sample house. 

THE COURT. The sample house had what ? 

THE WITNESS. Had no side steps. 

BY MR. DIETZ: 

Q. Mrs. Caporaletti, on January 13, 1953, did an 3 rthing xmusual 
occur to you at your home at 5838 Eastern Avenue, Northeast, in the 
District of Columbia? A. Yes, it did. That is the day I fell on the 
steps. 

THE COURT. Keep your voice up and speak slowly and distinctly 
so everyone can imderstand you. You may proceed. 

BY MR. DIETZ: 

Q. Tell us what happened on that day. A. Well, I had some dust 
rags out on the steps, and which had blown down the steps, and I went 
to go out to get them, vdiich I had to walk down the side steps to get 
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them. They had fallen on the bottom. | 

I 

And I turned around to walk out the steps — an^ I don't know exactly 

how many steps are there. But I had gotten not quite ^n the middle of the 

i 

steps, and I felt a terrific jolt as if the steps were fal^ng in. And that is the 
time that I fell backwards, hitting my back with each step until I had gotten 
to the bottom. 

I 

Q. Is there a wooden landing on these steps ? Yes, sir. 

Q. And where is that ? At the top or bottom ? At the top. 

Q. And what is at the bottom ? A. It is a sort pi a concrete, you 
know, just a little concrete form is what is at the bottom. 

MR. DIETZ. If Your Honor please, I would lik^ to offer in evidence 
these pictures which were marked by the Pretrial Juc^e. 

THE COURT. They may be admitted. | 

(A set of photographs was marked and adnfiitted in evidence as 
Plaintiffs' Exhibits 4a through 4e.) | 

(A second set of photographs was marked ^d admitted in evi¬ 
dence as Plaintiffs' Exhibits 5a through 5g.) | 

I 

THE COURT. You may pass these to the jury, ^ you wish. 

4c 4c 4c 4c 4c '4c 4c 

I 

I 

BY MR. DIETZ: 

Q. Mrs. Caporaletti, I believe I asked you aboijit there being a wood- 

i 

en landing on these steps. A. Yes, sir. I 

i 

Q. Is that at the top or bottom? A. It is at th^ top of the steps. 

Q. When you come out of your house you step right onto this wooden 

i 

landing? A. Yes, sir. j 


Q. And to come down the steps, do you make a turn ? A. Yes, 


sir. 


Q. Which way do you turn? A. To the left | 

Q. And Is that the way you turned on January l^th? A. Yes, sir. 
Q. And then I believe you stated that you starte^ down the steps. 

A. Yes, sir. I 

i 

Q. Can you tell us how many steps you had gone down? A. I would 
say approximately three. 



18 


•j 

Q. And when you were on the third step, did anything unusual occur 
to you ? A. Yes, it did, sir. 

4c 4c ♦ # 4c 4c 

Q. Did there come a time when you were at the bottom of the stair¬ 
way? A. Yes, sir. 

Q. And tell us what happened when you were at the bottom of the 
stairway. A. Well, I was at the bottom of the stairway, completely off 
of the steps, and I had no way whatsoever of getting up. And 1 was calling 
21 for my neighbor, which she was not home at the time. 

So I crawled around to the basement. It has no stairway at all. 

It is an out-of-the-ground basement, is what it is. 

4c 4c 4c 4c 4c 4c 4c 

Q. While you were falling, coming down these stairs, can you tell 
the Court and the jury what parts of your body came in contact with the 
I stairs, and where were you injured, and how? A. The right buttocks 
was the part that was hitting the steps. And I twisted in the fall; it hap¬ 
pened so fast. My right foot has got a dislocated bone, in my right foot, 
and the right buttocks was the part that I have been operated on, for the right 
buttocks. 

4c 4c 4c 4c 4c 4c 4c 

33 Q. Mrs. Caporaletti, you testified earlier that you had been thrown 

down this flight of stairs and you were at the bottom of the stairs. At that 
I time did you look to see what had caused you to be thrown down those stairs ? 
A. Well, yes, 1 did. And what I saw was that the bottom of the steps, they 
were sitting up in the air. 

Q. And approximately how far away from the bottom step were you 
at the time that you looked ? A. Approximately 8 inches. 

Q. Now, you have testified that on November 28 of 1952 you entered 
into a settlement to get this house. At the date of settlement, November 
28, 1952, was there anyone present representing the A-F Corporation? 

A. Yes, sir. 

Q. And who was there ? A. Mr. Ginetti. 

Q. At that date, November 28, 1952, was your house completely 
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finished ? A. Well, for the exception of a few things, like touching up 
paint, and so forth, that the workmen had, you know, messed up. 

Q. And did you have any conversation with Mr. Ginetti regarding 
fie condition of the house as to whether it was finished or not? A. Well, 

the home was completely finished, like I say. 

• * * * ♦ ♦ * ^ 

34 The only conversation I had with Mr. Ginetti was that he told me 
that as far as the few things that had to be done, such as painting and so 
forth, that we could call the office, the A-F Corporation — 

4c Jfc 4c # 4c 

Q. Did there come an occasion for you to ever call the office to get 
these small matters completed? A. Yes, sir. 

Q. And you say you did call them ? A. Yes, sir. 

Q. And v^at happened after you called them? A. They would come 
out and take care of it, in two or three days, or whatever it was. 

Q. Now, Mrs. Caporaletti, you testified earlier, I believe, that you 
had looked at a model or sample house, v^en you made this contract 
When you got this house, on November 28, 1952, were these back 
stairs, the ones that eventually you feU down, were they in place at the 

35 time you bought the house on November 28, 1952? A. Yes, sir. 

Q. Now, prior to the time of the accident, January 13, 1953, did 

you notice anything wrong with those stairs ? A. No, sir. 

4c 4c 4c 4c 4c 4c 4c 

Q. Mrs. Caporaletti, could you tell us about how many times you 
used these back stairs, the ones that collapsed, between the date of No¬ 
vember 28, 1952, and January 13, 1953? A. Well, I am sure I would 
use them on the average of every day. 

Q. When was the last time that you went to see Dr. Hertzberg? 

I 

A. I went to see him this past Wednesday. | 

4t 4c 4c 4c 4c I 4c 4c 

I 

36 CROSS EXAMINATION | 

I 

BY MR. DAILY: 

Q. lyirs. Caporaletti, with reference to the hQuse that you looked at. 
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the sample house, the contour of the ground of that house was entirely 
different, was it not, than the one you purchased eventually ? A. What 
do you mean, different, sir ? 

Q. Your house has a slope in the yard necessitating steps, does it 
not? A. slope? 

Q. Yes. A. In the yard? Well, they all go down a little bit, if 
tiat is what you mean, each one. Is that what you are trying to say? 

37 Q. Yes. A. I guess so. I mean, each one goes down a little bit, 
all the way down. 

Q. The sample house was on level ground, was it not ? A. Yes, 

sir. 

: * * * * * * 

38 Q. Now getting back to the time of the accident, your counsel has 
asked you in his question that the steps collapsed. The steps have not 

39 collapsed, have they ? A. Collapsed ? 

Q. Collapsed. A. Well, from what I would call ''collapsed," I 
mean anything that drops down would be what I would say collapses. I 
mean, the whole thing just didn’t tear apart and fall on top of me. 

Q. That is vdiat I wanted to make sure, that you didn’t mean the 
stairs dropped down at all. A. Yes, the stairs dropped down. 

Q. The whole stairs dropped down ? A. Yes, the whole set of 
stairs dropped completely down. 

Q. And I think you testified you had walked some three steps down. 

A. I would say three steps, sir. 

Q. And at that time the steps moved forward that way, did they not, 
and down? A. They moved forward and down, sir. 

Q. And you state that you fell backwards, with the steps going down 
ttiatway? A. Yes, sir. 

Q. Which buttock was injured? A. The right. 

Q. Was there any, if you could see or teU, was there any evidence 

40 of trauma or bruise on your buttocks * Was it black and blue ? 

A. Oh, yes, sir. 

Q. From November 28 until January 13, prior to the date of the 




happening of the accident, is it your testimony that ^ou used these back 

I 

stairs every day ? A. Every day. j 

Q. Sometimes more than once or twice during the day ? A. Well, 

jes. I 

Q. Were they used to carry down trash and things of that sort? 

I 

A. Yes. 

i 

Q. And for that period of time, which I believ^ you estimated to be 
48 days — I haven’t counted it — there was nothing Vrong with the steps 
which caused any untoward incident ? A. No, sir. j 

I 

Q. And you had an opportunity to look at thes^ steps as you went in 
and out every day ? A. As well as you look at a pa^r of steps, sir. 

Q. The stairway itself never became loose, d^d it, at the top? 

I 

A. No, sir. j 

Q. You called your husband and a doctor, the jfirst day. Is that the 
only one you called ? A. Yes, sir, | 

Q. Did you call anybody the next day ? A. Yps, sir. The A-F 
Corporation was called. 

Q. And anyone else that you can recall, the n^xt day ? A. No, 


sir. 


Q. Were you in bed the next day? A. Yes, iir. 


ALFRED GEORGE CAPORALEtTI, 

1 ' 

one of the plaintiffs, called as a witness by his coxmSel and being first 

I 

duly sworn, was examined and testified as follows: ! 

DIRECT EXABUNATION 
BY MR. DIETZ: I 


Q. Now please state your name and your address, for the record. 

A. Alfred George Caporaletti, 5838 Eastern Avenue^ Northeast. 

I 

Q. And you, sir, are the husband of Betty Lorraine Caporaletti ? 

A. Yes, sir. 

i 

Q. How long have you been married, sir ? A.| Six years. 

Q. And do you have any children by Mrs. Cappraletti? A. Two, sir. 
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4c 4c ♦ ♦ 

45 Q. 1 believe you entered into this contract to purchase this house 
on September 20 of 1952. At that time was your house under construction, 
was it completed, or just a vacant lot? A. At that time my house was 
under construction, the one that I own today — am buying, and it just had 
&e roof on; they were tarring the roof. It was a shell on the inside of the 
house at that time. 

i 4c 4c 4c 4c 4t 4c 4c 

46 Q. Was it a sample house ? A. Yes, sir. 

Q. And did you look at this sample house ? A. I did. 

Q. And who was showing this sample house ? Who was selling it ? 

A. One of the A-F salesmen, 1 think Paul Brown. 

Q. And did you inspect this sample house ? A. Well, 1 looked 
through it and looked around it 

Q. Was there any difference between the sample house and the 
house that you eventually received ? A. Yes, sir. 

Q. And what was the difference ? A. The sample house next to the 
iley '«^ere they were going to put steps, ♦ 4c 4c xhe sample house was 

47 bricked up in that area where steps at that house should have been 
at my house, sir. 

THE COURT. Will you repeat that. 

THE WITNESS. The sample house, where the steps came out on 
tie side, the area was completely bricked in, with a different brick. 

THE COURT. You mean there were no side stairs ? 

THE WITNESS. No side stairs on that house, sir. 

THE COURT. On the sample house ? 

THE WITNESS. On the sample house; yes, sir. 

BY MR, DIETZ: 

Q. And the side steps that you have related to, are they the equivalent 
to the side steps that collapsed on your house ? A. They would have been, 
yes, sir. 

Q. Were you present, sir, at the settlement of this house on Novem¬ 
ber 28 of 1952? A. Yes, sir. 


I 

Q. And was there anyone present from the Corporation ? 

A. Yes, sir. 

Q. And who was present from the A-F Corporation? A. Mr. Gin- 

etti. 

48 Q. And did you have any conversation with Mr. Ginetti ? A. Yes, 

I did. I 

I 

Q. And what was that conversation relative to i A. Well, he gave 
me the keys to the house on November 28, after we made settlement. 

I 

And he told me the house was completed, and yet thei^e were a few minor 
things that had to be done to the house, like painting up, that they had to 

paint the rails; to call in to the A-F office to get resi^lts on a few little 

! 

patch-up jobs they had to still do. | 

I 

Q. And did there come a time when you or you^ wife ever called to 

i 

have the A-F Company come down and do those repairs ? A. At times 
ftiey did come, and sometimes they didnH. 

i 

Q. When you got this house on November 28, lj952, were the side 
steps in place ? A. The steps were on the house; yes, sir. 

Q. And did you notice anything wrong with tho^e steps ? A. No, 
sir. I 

Q. By the way, Mr. Caporaletti, what busines^ are you in? A. 
Well, I am in partnership with my brother. We are ip, the recapping tire 
business. | 

Q. Have you ever done any carpentry work ? No, sir. 

Q. Now, on January 13, 1953, did you receive | a telephone call 

49 from your wife ? A. Yes, sir, I did. | 

Q. As a result of that telephone call, did you ^ home ? A. I 

I 

responded right away. I 

I 

Q. And tell the Court and the jury what you foi^d to be the circum- 

i 

stances at home when you got there ? A. When I go^ home, my wife was 
on the couch and the doctor hadn't come in yet. And jshe said on the phone 
that the stairs just caved in, collapsed under her, as | she was going down, 
and she just went down the steps. And I tried to caln| her down. 

And I went to the bank on the side, through the ^ront door, and the 
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steps were just hanging off the cement base. It was a little breezy that day 

aid the steps were still shaking. 

♦ ♦♦♦♦♦♦ 

Well, the steps were about 8 inches from the concrete base, and they 
were just hanging out and swaying slowly by the natural breeze in January. 
So I went back in the house. That is all I can say about the steps. 

50 ♦ ♦ ♦ Q. Did you go back up those steps to go back in the house ? 

A. No, sir; I couldn't have used them. 

Q. Did you put your weight on those steps at all ? A. I put my 
foot on the last step, one foot, and the step went up and down. The )diole 
steps went up and down about 8 to 10 inches, just where they were sway¬ 
ing. 

Q. Did there come a time thereafter that you went in the company 
of Mr. Grover Prince to examine these steps ? A. Yes, sir. 

Q. And when did that occur ? A. That was the following day after 
the accident occurred. 

* m * * * m * 

Q. Mr. Caporaletti, I believe you said you looked at these steps 
on January 14, the day after. Had you called the A-F Corporation by then? 
A. We placed a call the next day, sir. I think 1 got the call vdien I called 

down there. I had to call from work. 

♦ ♦♦♦♦♦♦ 

52 Q. Mr. Caporaletti, when you examined those stairs in the company 

of Mr. Grover Prince on January 14 of 1953, were they in the same condi¬ 
tion, sir, as vdien you examined them on January 13, 1953, immediately 
after you got home ? A. Yes, sir. 

♦ 4c 4c 4c « 4e 4c 

55 Q. Before you purchased this house on November 28, 1952, did 
you inspect it or go to see the house at all? A. Yes; sir. 

Q. And when, if you recall the exact date, vdien did you go and 
see the house, to inspect it? A. Well, during October, as the house 
was being built, we drove by,; and would get out and just look at it 

56 And about three days before settlement, I went over to the house 
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and I tried to open the door and look inside, but I couidnH. The door 
was locked. So I just went around the house and just Rooked at the back 

j 

yard and the front, and got back in the car. | 

♦ * ♦ ♦ ♦ ♦ ♦ 

CROSS EXAMINATION | 

BY MR. DAILY: j 

I 

Q. Is Mr. Prince related to you, either by marriage or by blood ? 

A. No, sir. He is my brother’s father-in-law. 

I 

Q. He came to the house the next day after the jaccident ? Is that 
correct ? A. He came that evening, sir. 

Q. The evening of the accident ? A. Yes, sir^ 

Q. What time did he get there? Do you know? A. 8 or 9 o’clock. 

Q. Who called him ? A. He wasn’t called in. He just happened to 
drive by, because my brother heard about the accidei^t, and I told my broth¬ 
er to come up and look at the steps that night. And at; that time somehow 

i 

Mr. Prince came with my brother, came to the hous^. And when he was 
there, I asked him ’’What do you think caused these s^eps to go like that?” 

57 Q. You didn’t call him, nor did your wife call ^m, to look at the 

steps? A. No, sir. j 

Q. You don’t know where he got the informatioiji — A. Through 
my brother, sir. | 

Q. About three days before settlement, you di^ look the premises 

I 

over on the outside, as best you could? A. Yes, siij'. 

i 

Q. And after you went into possession, you hac^ full opportunity to 
inspect the premises throughout, inside as well as the outside, did you not ? 

A. On that three days before settlement, I couldn’t g^t in the house. 

-1 

Q. No. You didn’t understand my question, sii^. A. All right, sir. 

I 

Q. I said, after you took possession and moveci into the premises, 

I 

you had plenty of opportunity to inspect, both inside a^d outside the house. 

A. Well, we just walked in the house and started livii^ in it. 

THE COURT. Did you have any experience as ^ builder or in con¬ 
struction work of any kind ? | 

THE WITNESS. No, not as a house builder, no^ sir. 
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BY MR. DAILY: 

58 Q. You used these back steps yourself, did you not, on occasion ? 

A. Yes, sir. 

Q. You carried out trash ? A. About one day a week, sir. 

Q. And from the time you moved into there, until the time of this 
accident, you observed nothing wrong with the stairs ? A. No, sir. 

59 Q. In your examination of the premises from the outside, there 

was no one there that stopped you from looking at the premises, was there ? 

A. No, sir; no watchman or nothing, sir. 

♦ ♦♦♦♦♦♦ 

60 Thereupon 

GROVERS. PRINCE, 

called as a witness by counsel for plaintiffs, and being first duly sworn, 
was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. DIETZ: 

Q. Mr. Prince, * * * will you please state your name and your 
address. A. Grover S. Prince, 620 Farragut Place, Northeast, Wash- 
iigton, D. C. 

Q. What business are 3 ^u in, Mr. Prince ? A. I am a carpenter- 
foreman, and contractor, or sub-contractor. 

Q. And how long have you been in that business ? A. Approximately 
eight years. 

61 Q. And during this period of ei^t years, Mr. Prince, have you 
vorked and supervised the building of houses ? A. I have. 

Q. And were those houses here in the District of Columbia, in the 
Washington area ? A. Not my supervision houses; but I have worked 
on those here, I was carpenter here. 

Q. And where did you supervise the building of houses ? A. In 
Maryland, in the State of Maryland. 

Q. And have you worked on houses which required the approval 
of the FHA and of the District of Columbia authorities ? A. I have. 
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Q. Mr. Prince, can you give us the names — I believe you said you 
do subcontracting — A. That is right. 

Q. — and carpenter work. Can you give us the names of some of 
the firms and people you have worked for ? A. Goodman-Kay Construc¬ 
tion. It goes under the name of Kay Sons Construction. Rabinowitz; it goes 
under the name of Robindale. J. Burgess Walsh, it goes under his given 
name. Also — I am a little bit confused on some of them, by what they 
go by under names. Well, we will let it ride at that. 

4c # 4c 4c ^ 4c 4c 


62 Q. Now, Mr. Prince, did you have occasion on January 14 of 1953 

to go to the home of the plaintiffs here, Betty and Alfred Caporaletti? 

A. I did. 


Q. Will you tell the Court and the jurors what brought you to that 
home ? A. I was at my son-in-law*s, which is this boy's brother. He 
was telling me of his brother's wife getting hurt from a pair of steps 
falling down, on a newly constructed home. 

To my curiosity I wondered why a set of steps would fall on a newly 
constructed home, and for my own curiosity I visited this man, which is 
also a friend of mine. I 

Q. Did you examine these steps ? A. I did. | 

I 

4c 45 4c 4c 4c j 4c 4c 

1 

63 Q. Can you tell us, Mr. Prince, v^t the conation of those steps 

was on January 14, 1953, ^en you examined them?; A. Well, the wooden 

i 

steps had slipped off of the concrete step down appro^mately 8 inches in 
tie back, where it had originally been resting on thisj step approximately 
an inch and three-quarters — in other words, less tl^ 2 inches — because 

I 

I did measure it. ; 

Q. You say you measured it? A. Yes. I 


4c 4c 4c 4c 4c I 4c 4c 

I 

Q. Mr. Prince, would you be good enough to come to this blackboard, 
sir. I believe you will find some black chalk there. I 

4c 4c 4c 4c 4c I 4c 4c 

i 

Now, please draw a fairly large diagram of whit you saw. 
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64 

Q. Now stand on this side, please and you might use this pointer. 
Speak up, Mr. Prince. A. Before this fell off of the top here, or pre¬ 
vious to it, this rested on the top of here for support. 

Now, due to this settling just a little, this 2 inches resting on there 
was an insufficient amount to keep it from dropping off, due to settling of 
the new groimd close to the house. 

65 Originally — I don’t know whether I am allowed to state this or not — 
but when they come a greater distance, in other words, this would go back 
under there. In this case it did not go back to there. In other words, this 
step would be drawn all the way back to whatever width this would be, down 
to here, and at that time it would have to settle a greater amount for it to 
slip off — an extreme amount, in other words. 

Q. Mr. Prince, would you draw another picture, above those steps, 
indicating what you would consider the proper way for that thing to have 
been made. A. I will have to draw a shorter diagram; but I can. 

4t 4c * # # # « 

(The witness having drawn on the other side of the blackboard): 

BY MR. DIETZ: 

Q. Mr. Prince, this diagram that you have just made, about how 
much would you indicate for the distance from here to here — 

I 4c 4c ♦ ♦ 4c 4c 4c 

The point from where the rear of this jamb comes down, from the 

66 point 1 where the rear of the jamb comes down, at the front where 

it rests on the concrete step, about how wide a distance would this be ? 

A. If they were using 10 inch, it would be approximately 7 inches from here 
to here. If they were using 12, it would be approximately 10 inches from 
here to here. 

THE COURT. Now, ’’from here to here” doesn’t mean anything. 

You mean there should be a width of 7 to 10 inches of concrete tmdemeath 
the bottom of the wooden stairs ? Is that it? 

THE WITNESS: That is what they usually have. 

THE COURT. That is I say. That is the usual practice ? And 



what was the case here ? ! 

THE WITNESS. It was only an inch and three Iquarters resting on it. 
THE COURT. An inch and three quarters. | 

THE WITNESS. And the rest of it hung down l)ehind there at an an- 
gle. j 

THE COURT. Yes. I just want to get an ans\(^er to my question. 

Do I understand you correctly that here the width of ^e concrete on which 
the stairway originally rested was only an inch and tWee-quarters, in¬ 
stead of 7 inches or more ? | 

THE WITNESS. Yes, approximately. 

THE COURT. Is that correct ? 

i 

67 THE WITNESS. That is correct. ! 

i 

BY MR. DIETZ: I 

i 

Q. Did you measure that, Mr. Prince ? A. ^ measured it; but at 
the time I was disinterested in this, because I knew nothing of it, and 
the exact knowledge I couldn*t say. But it was less t|ian 2 inches. 

* * 4c 4c 4c i 4c 4c 

I 

i 

68 Q. Mr. Prince, in relation to what I have just asked you, can you 

I 

tell us what is considered good building practice in the District of Colum¬ 
bia? A. Just what we have here, and it extends ba^ to the back of the 

I 

carriage, regardless of how wide it is. i 

I 

4c 4c 4c 4c 4c I 4c 4c 

I 

This concrete is supposed to extend, in other words,j it usually extends 

i 

all the way back to the width of the carriage, regardless of how wide. 

i 

Some use a wider carriage, and therefore it makes 4 variation of how 
wide or how much has to rest. | 

But the practice is to go from the back of the s^air carriage out to 

I 

the edge, regardless, and then give the concrete st4p the same amount 
as the wooden step is, that there is nothing resting oh. 

69 BY MR. DIETZ: 

i 

Q. Referring back to the original diagram — , 

THE COURT. Suppose we call one ”A” and th^ other ”B”, so that 

I 

we will know which is which. | 
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MR. DIETZ: All right, Your Honor. 

THE COURT. The first one might be calle d and the second one 
BY MR. DIETZ: 

Q. Referring to the diagram ’*A” which purports to be the steps of 
the Caporaletti house on the day you e^mmined it, the day after the steps 
collapsed, can you tell us, sir, whether this step, as you saw it, was 
good building practice in your opinion in the District of Columbia. 

A. I can only say that the Inspectors don’t pass it on my job that way. 

♦ ♦♦♦♦♦♦ 

THE WITNESS. No; I say it is not. 

♦ ♦♦♦♦♦♦ 

Q. Mr. Prince, regarding this part of the diagram 'v^ich I am ix)int- 

70 ing to and which I will try to describe for the record as the very 
bottom-most part of the steps where the indentation is out, can you tell 
us, sir, vdiether in your opinion this is proper for usage with a concrete 
step, or whether this indentation being cut in here is proper for usage when 
you have a wooden step on the bottom? A. It is for the purpose of wooden 
steps, so that it can be nailed to the bottom edge, into the wood, and also 
to use hangers in cases where it is necessary. 

4c 4c 4c 4e 4c 4c 

THE COURT. ♦ ♦ ♦ Before we proceed, I want to make a sugges¬ 
tion to both counsel. I think there should be permanency to those diagrams; 
otherwise the record would not be intelligible. I suggest that copies be 
made of those diagrams, and the copies marked as exhibits; or I would have 
no objection to having the diagrams photographed — one or the other. But 
they should be made a part of the record. Otherwise Mr. Prince's testi¬ 
mony in part at least would not be too intelligible. 

71 This is the crux of the case, so far as the factual situation is con¬ 
cerned. As a matter of fact, in so many of these cases counsel prepare 
diagrams and attach them to the blackboard. The result is that they be¬ 
come exhibits in the case. 

I suggest, if agreeable, that perhaps the easiest way would be for 



I 

you to make copies of both diagrams, ”A” and oVer the weekend, 

on a reduced scale, and check it with Mr. Daily and have it marked in 

1 

evidence on Monday morning. Or, if you prefer, yoq could have a idioto- 

i 

graph taken. I don't know how well that would idiotog:^l±L. 

MR. DIETZ. That is what I was thinking. Tha,^ white background 
might not appear too well in a photograph. 

THE COURT. 1 think you had better make a 

* * * ♦ ♦ j ♦ 

I 

102 CTwo drawings of stairs were marked for | identification as 

Plaintiffs' Exhibits 9 and 10.) i 

Thereupon | 

GROVER S. PRINCE | 

returned to the stand and was examined and testified tother as follows: 

DIRECT EXAMINATION (RESUMEli) 

BY MR. DIETZ: 

« ♦ 4c 

Q. I show you, sir, a diagram marked as Plaintiffs' Exhibit 9 for 
Identification, which purports to be what, sir ? A. This was supposed 

to be the porch in the condition I found it, when I went to see it — the 

i 

steps, in other words. | 

I 

103 Q. And when did you go to see it? A. The day after it happened. 

In other words, I wouldn't swear as to the day it did l^ppen. But that is 
what I would told, that it happened the day before, and this is what I 
found here, almost to the exact — 

I 

4c 4c 4c 4c 4c I 4c 4c 

This is vdiat I found when I went to examine the steps | that had fell down; 

I 

1 found this condition, which is called now Exhibit 9, % believe, here. 

I 

This was the condition of the steps that I found on tha^ date. 

THE COURT. Will you e^qplain what the condition was. 

THE WITNESS. The wooden steps had slipped pff the bottom con¬ 
crete step, which is required in the District. The fi^st step must be made 
of concrete. Then the wood rests on top of it. 

I 

This, due to settlement — I suppose it was due |to settlement — had 
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MR. DIETZ: All right, Your Honor. 

THE COURT. The first one might be calle d "A'* and the second one 
BY MR. DIETZ: 

Q. Referring to the diagram **A” which purports to be the steps of 
the Caporaletti house on the day you examined it, the day after the steps 
collapsed, can you tell us, sir, "Aether this step, as you saw it, was 
good building practice in your opinion in the District of Columbia. 

A. I can only say that the Inspectors don’t pass it on my job that way. 

^ jit ♦ ♦ ♦ ♦ ^ 

THE WITNESS. No; I say it is not. 

Q. Mr. Prince, regarding this part of the diagram which I am point- 

70 ing to and which I will try to describe for the record as the very 
bottom-most part of the steps where the indentation is out, can you tell 
us, sir, vdiether in your opinion this is proper for usage with a concrete 
step, or ’Aether this indentation being cut in here is proper for usage when 
you have a wooden step on the bottom? A. It is for the purpose of wooden 
steps, so that it can be nailed to the bottom edge, into the wood, and also 
to use hangers in cases where it is necessary. 

THE COURT. ♦ ♦ ♦ Before we proceed, I want to make a sugges¬ 
tion to both counsel. I think there should be permanency to those diagrams; 
otherwise the record would not be intelligible. 1 surest that copies be 
made of those diagrams, and the copies marked as exhibits; or I would have 
no objection to having the diagrams photograirtied — one or the other. But 
they should be made a part of the record. Otherwise Mr. Prince’s testi¬ 
mony in part at least would not be too intelligible. 

71 This is the crux of the case, so far as the factual situation is con¬ 
cerned. As a matter of fact, in so many of these cases counsel prepare 
diagrams and attach them to the blackboard. The result is that they be¬ 
come exhibits in the case. 

I suggest, if agreeable, that perhaps the easiest way would be for 
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you to make copies of both diagrams, and o^er the weekend, 
on a reduced scale, and check it with Mr. Daily and %ve it marked in 

I 

evidence on Monday morning. Or, if you prefer, you! could have a {dioto- 

i 

graph taken. 1 don’t know how well that would fdiotograph. 

MR. DIETZ. That is what I was thinking. Thajt white background 
might not appear too well in a photograph. I 

THE COURT. 1 think you had better make a co|^. 

^ 4c 4c 4c I # 4c 

102 flwo drawings of stairs were marked for | identification as 

Plaintiffs’ Exhibits 9 and 10.) j 

Thereupon ! 

GROVER S. PRINCE | 

returned to the stand and was examined and testified further as follows: 

DIRECT EXAMINATION (RESUME 
BY MR. DIETZ: 

4c 4c 4c 4c 4c j 4c 4c 

Q. I show you, sir, a diagram marked as Plaijitiffs’ Exhibit 9 for 
Identification, which purports to be what, sir ? A. This was supposed 
to be the porch in the condition I found it, when I went to see it — the 
steps, in other words. | 

i 

103 Q. And when did you go to see it? A. The day after it happened. 

I 

In other words, I wouldn’t swear as to the day it did Happen. But that is 
vdiat I would told, that it happened the day before, and this is what 1 
found here, almost to the exact — | 

4c * 4c 4c 4c j 4c 4c 

This is vdiat I found when 1 went to examine the steps that had fell down; 

I foxmd this condition, which is called now Exhibit 9, i believe, here. 

I 

This was the condition of the steps that I found on tha^ date. 

THE COURT. Will you explain what the condition was. 

I 

THE WITNESS. The wooden steps had slipped Hff the bottom con¬ 
crete step, which is required in the District. The fiirst step must be made 
of concrete. Then the wood rests on top of it. | 

This, due to settlement — I suppose it was due |to settlement — had 




settled enough that the wooden step pulled back off of the other one, and 
fell down, approximately 10 inches or so at the time, maybe more. 

THE COURT. Was the wooden step, the bottom step, resting on 
anything, the way you saw it ? 

THE WITNESS. No, sir. It was swinging. 

104 BY MR. DIETZ: 

Q. Now, Mr. Prince, 1 sfclow you this paper which is marked as 
Plaintiffs* Exhibit 10 for Identification, and ask you sir, what it purports 
to be. A. This was supposed to be what we consider good construction. 
The wooden step is resting, the entire width of the wood on the concrete, so 
i has no chance of slipping off the back, or anything of the kind, due to 
settlement, imless it would settle an extreme amount, which would have 
to be noticed, in going up the steps, before it would settle enough to come 
off. It would create such a pitch of the steps that a man couldn't walk 
up without holding on to something and noticing that something had gone 
wrong, before it could fall. 

Q. B4r. Prince, Plaintiffs* Exhibit No. 10 for Identification, which 
you are holding, I ask you now, sir, if that is equivalent or not equivalent, 
in your mind, to what you drew upon the blackboard on Friday, vhich was 
marked here as A. That is, sir. And with the exception that there 
are more steps, due to the not having room to draw the correct amount of 
steps on that. 

I tried to draw it large enough so you people could see what I was 
drawing. But there is actually more steps on the porch than I show on that. 

105 Q. When you say '*on that, ** you mean on the blackboard ? A. On 
the blackboard, yes — the white board. 

THE COURT. This Plaintiffs* Exhibit 9 for Identification, I ask you, 
ar, if that purports to be the equivalent in your mind to wtot you made 
on the blackboard Friday and signified by marking it as '*A**. 

THE WITNESS. That is approximately it, with the same exception. 

It isn't as many steps, and the lay of the land there is on the slant, show¬ 
ing a little more land under that step than I actually saw there. In other 
words, if this step was swinging entirely, like I have it drawn there, it 


would approximately be on the ground. But due to the dirt being very 
slanting, it does not hit the ground. 

BY MR. DIETZ: 

Q. Mr. Prince, you previously, a few minutesj ago, said something 
about settlement of land. Would you e^^laln what this settlement is and 
how it occurs, please, sir. A. Usually when they ate digging a base¬ 
ment, they have it from two to three feet larger than tee area that the 
basement itself is going to be, v^ich has to be backfilled later. The 
dirt has to be pushed back to fill in the extra hole that they didnH use. 

Then this concrete step is poured on this filled tert, which usually 
settles — practically always settles. In some cases ^t settles a great 
amount; in some cases it doesn't settle so much. Bui in any event it 

106 always settles, to my knowledge. In other wor^, to my experience, 

it always settles. | 

Q. The settling of the ground, is that something that would be 

I 

expected by a builder, or is it an uilusual occurrence '? A. It would be 
e^spected by a builder. Any builder should e3q)ect it. He knows it, in 

other words, if he had built any number of houses. I 

i 

Q. Mr. Prince, are there any other reasons, bther than settlement, 

i 

which in your opinion the construction as you saw it would not have been 

i 

good construction? And vdien I saw, "as you saw it,f I also mean as 

i 

you have described it in diagram "A", which is Plaintiffs' Exhibit 9 for 

j 

Identification. A. Could I, due to the grain of the wj^od, I would likp 
to draw on the board, if 1 am permitted to do so, why that still is not good 

I 

construction, due to bearing purposes, even though tee ground didn't settle. 

i 

THE COURT. Yes. You may go to the blac]dx)krd and draw a dia¬ 
gram. I 

BY MR. DIETZ: | 

I 

^ ^ A. (At the blackboard) Due to the grain of the wood running 

in this manner, this thing has a tendency to split off, since it is notched 

j 

107 way up almost in line with the next notch. Due to the weight, it has 
no support to hold it underneath. If it went all the wajr through, it would 
have no chance to split off, because it has the support under the remaining 

I 
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of the wood, which is approximately — 

THE COURT. You can use a pointer and stand farther away. 

THE WITNESS: If this cement block went all the way back under 

r 

here, it has no chance to slip off. The weight support is here, due to the 
grain of the wood. And with a greater weight, you might say, to an a man’s' 
weight, this has a tendency to spUt off. I have also had it split off just 
from nailing into the board here. 

I was just trying to give you an idea of how much it would support. 

If it didn't settle, this would have a tendency to split off, just if a man 
went up and put his weight on it. 

THE COURT. What is the usual practice of builders in respect to 

that? 

THE WITNESS. To go all the way through, as I have in Exhibit 
"B", and that takes care of the whole thing. And the remaining part of the 
wood supports it all the way and has no chance to split off. There is nothing 
there to split, because it is supported all the way through the width, you 
see. 

4c ♦ 4c 4c 4c 4c :|c 

108 In Exhibit "B” we show what we consider is resting all the way. 

Your Honor. This goes all the way back, as far as the wood goes. It hasn't 
a chance, from this down, this being the grain, it couldn't split out. It had 
nothing to split, Your Honor. 

4c ♦ 4c 4c 4c 4c 4c 

109 MR. DIETZ. If Your Honor please, the fdaintiffs offer in evidence 
Plaintiffs' Exhibit No. 9 for Identification and Plaintiffs' Exhibit No. 10 
for Identification. 

(The two drawings : of stairs, heretofore marked for identifi¬ 
cation as Plaintiffs' Exhibit No. 9 and 10, were admitted in evidence.) 

4c 4c ♦ ♦ ♦ 7 ^ 4 c 

CROSS EXAMINATION 
BY B4R, DAILY: 

Q. Mr. Prince, what time of day or night did you make your in- 
i^ection of the premises ? A. I would say something around between four 
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and four-thirty. I don*t say the exact time. 

Q. In the afternoon ? A. It was in the afternoon. 

Q. Daylight? A. Daylight. 

110 Q. And you are definitely sure it was not a£i late as 8 o*clock at 
night? A. No, it wasn*t that late. 

Q. And I believe you were informed of the incident by your brother- 
in-law? Is that your testimony? A. No — my son-in-law. 

Q. Your son-in-law ? A. Yes. 

Q. With reference to your testimony about this point, and the al¬ 
legedly faulty construction, this point was not broken '^en you got there, 
was it? A. No. 

Q. And I believe your testimony is to the effect that this became 
loosened because of the settling of the property. A. I would think so. 

Q. That is your best opinion, is it not? A. Yes. 

Q. Bearing in mind that this was hooked onto the cement in the 
manner in which you have indicated, in which your inspection disclosed, 
and had been in place for 45 days, keeping that in mind, and with the 
knowledge that the cement had sunk or settled, would you as a builder feel 
that it was incumbent upon you to go and inspect the premises of every house 
that you build, every day, to see whether or not that cement slab had set¬ 
tled? A. No, to the — I 

\ 

4c 4c 34c 4c 4c # 4c 

111 Due to the fact that if it had been sitting on like that, he wouldn*t 
have anything to worry about; he wovildn't have to inspect it. 

* ♦ ♦ Q. You of course had no knowledge of the condition of the land on 
v^ich that cement slab had been constructed, had ybu? A. No. 

Q. Or the support. When was the last house Iconstructed by you in 
the District of Columbia. A. I couldn't say right cjffhand. 

I 

Q. Well, how long ago ? Have you some idea ? A. It may have 

i 

been several years, as much as four or five years ahyhow. 

i 

THE COURT: How long has it been since you kave worked on a 
house anywhere ? | 

THE WITNESS. Oh, I am working now. Your jsonor. 


1 
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THE COURT. But in Maryland ? 

112 THE WITNESS. In Maryland. 

THE COURT. In nearby Blaryland ? 

THE WITNESS. Yes, sir. 

THE COURT. The methods of construction are the same, are they 

not — 

THE WITNESS. Yes, sir. 

THE COURT. — in Maryland, as in the District of Columbia? 

THE WITNESS. That is right, Your Honor. 

BY MR. DAILY: 

Q. Are you familiar with the District Regulations ? A. I am, sir. 
Q. And are you familiar with the Maryland Regulations ? A. I 

am. 

Q. Isn't it the practice of builders in the District of Columbia to 
lave all of their plans approved and inspected by the District of Colum¬ 
bia insx)ectors ? A. It is. May I answer one more thing a little further ? 
THE COURT. Yes, you may e^^dain your answer. 

THE WITNESS. I think in their inspections — in fact, I know — 
they stamp that and it says "This does not permit anything contrary to the 
Code of the District of Columbia." 

113 BY MR. DAILY: 

Q. It is your testimony that this drawing, in the manner in which 
you have placed this step on this cement, is in accord with the District 
of Columbia Regulations ? A. I do. 

Q. And this is referrable to Exhibit "B" ? A. That is right 
Q. And had this concrete slab settled in this particular instance, 
this would have been off balance, would it not ? A. To some extent, 
yes, sir, it pitched down. 

Q. Would 3 ^u have felt in that particular instance that had it been 
constructed the way you stated, you would feel obligated to inspect the 
premises periodically and see whether or not that slab had settled ? 

A. No; I would not have been worried about it if it had been constructed 
in that way. 


MR. DAILY: That is aU. ! 

I 

REDIRECT EXAMINATION 
BY MR, DIETZ: i 

I 

Q. Mr. Prince, you stated in response to cou|isers question that if 

I 

in referring to Exhibit if this concrete step wai to settle, the stairs 
would be pitched down. A. That is right. | 

I 

Q. Would that be noticeable to anyone who us^d it ? A. Before 

114 that could slip off, it would be pitched to such ^ extreme amount 
until it would be almost impossible for a man to wall^ up the steps. He 
w>uld be forced to notice it himself and ask somebodj^, if he didnH know 
the difference, what had gone wrong with the steps, ^fore it could fall and 

I 

hurt him. | 

I 

Q. In response to counseTs question, regardi^ Exhibit ''A'% which 
is equivalent to No. 9 of the Plaintiffs* exhibits in emdence, I ask you 

i 

now, if you would construct steps of this nature, as ^Indicated here. 

A. I would not, no. 

4c 4c 4c 4c 4c I 4c 

MR. DIETZ. If Your Honor please, that would be our case. We 
would request the Court to allow the jurors to see thp two diagrams 
and all of the exhibits in evidence. 

I 

THE COURT. You may pass them to the jury.j They are a little 
unwieldy, but you may pass them to the jury. | 

MR. DIETZ. I believe the pictures have been Ishown to the jury. 

THE COURT. Yes. I 

MR. DIETZ. And I would like to show the docjiments. 

THE COURT. Yes. And you may pass the twd diagrams that were 

j 

115 just introduced into evidence to the jury at thii^ time. 

I 

(Exhibits were accordingly passed to the jury.) 

THE COURT. And the plaintiffs rest ? I 

MR. DIETZ. Yes, the plaintiffs rest. | 

THE COURT. You may proceed. | 

MR. DAILY. If Your Honor please, I would lite to make a motion. 

I 

THE COURT. Yes, indeed. You may come to jthe bench. 



(At the bench:) 

ON THE DEFENDANT’S MOTION FOR DIRECTED VERDICT 
MR. DAILY. If Your Honor please, at this time, under the author¬ 
ities I have cited to wish to make a motion for directed verdict The con¬ 
tract shows that the house — 

THE COURT. Is the contract in evidence ? 

MR. DAILY. Yes, Your Honor. That is our copy (handing). 

THE COURT. Oh, yes. 

MR. DAILY. — shows that this was the seller of the property only 
, and had nothing to do with the construction. And that there is absolutely 
no evidence in here, on our theory of the case, that there is any knowledge 
of the seller of any latent defect, under the theory that there must be some 
knowledge of the seller. 

116 MR. DIETZ. If Your Honor please, I might say we anticipated this 
argument and we, in showing this contract, noticed that in No. 11, under 
the contract, it says: 

’’Property is sold and shall be conveyed subject to an existing 
tenancy as follows: None, new construction. ” 

Of course. Your Honor,' you must place this as well into the thou^t 
that these people, as they have testified, bought this from the sample house 
that it was imder construction, the actual house they purchased was under 
construction at the time; they were dealing with the A-F Corporation; they 
were not informed and there is nothing to show on this contract that any¬ 
body else built it, only the A-F Corporation. 

THE COURT. 1 wonder if it would not be helpful, though, Mr. 

Dietz, if there were some evidence as to whether A-F Corporation was 
file builder as well as the seller, and if not, who was the builder and what 
was the interconnection between the builder and the A-F Corporation. 
Probably those facts are known. Can they be stipulated ? 

MR. DAILY. The A-F Corporation is the seller, and not the builder. 
MR. AMBdERhlAN. It was the Alden Construction Company, Incor¬ 
porated. 

THE COURT. That was the builder ? 


V 
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117 MR. AMMERMAK That is right — a separate corporation. 

I 

THE COURT. Very well. Will you stipulate tb that, Mr. Dietz ? 

i 

MR. DIETZ. Yes, Your Honor. j 

THE COURT. Can we have a stipulation as to |what connection, if 
any, there was between the two corporations ? j 

MR. AMMERMAN. They are two separate le^ entities, if Your 

i 

Honor please, formed for two separate business purix)ses. 

i 

THE COURT. I understand. Sometimes there! is a piercing of the 
veil of corporate entities. | 

MR. AMMERMAN. There is no attempt here, | no pleading seeking 

i 

to pierce the corporate veil. j 

THE COURT. You don’t need to plead that. Tjhis is a matter of evi¬ 
dence. Are you willing to state what the connection |>f the two corpora¬ 
tions is, if any ? I 

i 

MR. AhIMERMAN. I will say this, that the a4f Corporation was 
a holding corporation which did not engage in any bui^ng operation. 

I 

THE COURT. I know. But did they have the same stockholders ? 

j 

MR. AMMERMAN. Substantially yes. Your H^nor. I don’t know 
what the division of stock was. 

THE COURT. In other words, both corporatiops had the same stock- 

118 holders. And was stock closely held? | 

MR. AMMERMAN. Yes, sir. 

THE COURT. Both corporations had the same | stockholders, and 
the stock was closely held. What was Mr. Brown’s ijelation to the corpo¬ 
ration ? I 

MR. AMMERMAN. He was president of both. | 

THE COURT. And both had the same presidenj. 

MR. AMMERMAN. Yes. | 

THE COURT. Will these facts be stipulated ? 

MR. DIETZ. Yes, Your Honor. 

THE COURT. And 3 ^u stipulate them ? 

MR. AMMERMAN. Tes, sir. I 

THE COURT. I am going to deny the motion, hkr. Daily. I realize 

I 

I 
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this is a new question of law, but I am inclined to the view that this jur¬ 
isdiction should be progressive and should adopt this exception to which 
I adverted earlier, as being in accord with the requirements of modern 
life. 

I am not sure that the majority of the States have had occasion to 
pass upon the question or to adopt the exception to the old common law rule. 
But we have it in the Federal courts in the 5th Circuit, and we have it in 
New York at least. 

However, if there should be a verdict for the plaintiffs for a sub¬ 
stantial sum, I shall be very glad, if it is desired, to review the matter 
119 thoroughly and in detail on motion for judgment notwithstanding the 
verdict. It is impossible for a trial judge to make an exhaustive study 
of a question of law during the trial. 

MR. DAILY. Yes, sir; I realize that. 

THE COURT. Ordinarily these occasions do not arise; but in view 
of the novelty of this question 1 shall be very glad to go into it thoroughly 
at the proper time. And an objection is noted to the Court's ruling. 

MR. DAILY. Oh, yes. 

(Counsel having returned to trial tables:) 

MR. DAILY. Call Mr. Dengle, please. 

Thereupon 

JOHN WESLEY DENGLE, 

called as a witness by counsel for the defendant and being first duly 
sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. DAILY: 

Q. Mr. Dengle, will you state your full name, please. A. John 
Wesley Dengle ♦ ♦ ♦ 

Q. Mr. Dengle, where are you employed at the present time ? 

A. The District Government. 

Q. And in what capacity? Speak so I can hear way over here. 

A. The Building Inspector. 

Q. And how long have you been so emidoyed, Mr. Dengle ? 
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A. Seven years this month. I 

Q. In connection with your services as building inspector, did you 
have occasion to inspect the premises located at 5838 Isastern Avenue, 
Northeast? A. I did. I 

j 

Q. And do you know Mr. Brown seated here ? j A. Yes. 

Q. You are here in response to a subpoena duc^es tecum? A. That 

i 

is correct. 

i 

Q. And have you brought with you the records showing the building 
project in that vicinity ? A. I have, yes, sir. 

i 

Q. Do you records indicate how many homes \^re constructed there, 

I 

on this project ? A, Thirty-one. j 

I 

Q. Do you recall whether or not there were sejveral groups of simi- 

I 

lar construction in the same area? A. As 1 recall, jthere were, yes. 

I 

Q. Can you give some idea of the number of hc^mes, altogether ? 

A. That I really could not answer. | 

Q. Do your records indicate how many there ihight have been ? 

121 A. The plans would. 

Q. Yes. Do you have those with you? A. They have been destroyed. 
THE COURT. I thought he testified there wer^ 31 homes bought 
MR. DAILY. Yes, 31; but there were other gi^oups there. 

THE COURT. Oh, I see. | 

MR. DAILY. That is what I wanted to bring o^t 
BY MR. DAILY; 1 

Q. Do you have the plans with you? A. The plans have been de- 

I 

stroyed. ! 

j 

Q. Referring here to plaintiffs* Exhibit "A**, reference to the 
staircase on those various homes that were built in that area, do you re¬ 
call the construction that was approved by the District Government ? 

i 

A. Well, they don*t have any particular approval on those. They are 
more or less all uniform. | 

Q. Do you know Aether or not the plans calle^ for a notched stair- 

I 

way, for the back porches ? A. That I really do not^ 

Q. As Inspector for the District of Columbia, to the notched 
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stairway — if you know what I mean — A. Yes. 

Q. — subject to approval by the District of Columbia? 

122 A. It is, yes. 

THE COURT. Does it depend upon the width of the notch ? 

THE WITNESS. The bearing, yes. 

THE COURT. What should be the width of the notch, in order to 
justify approval ? 

THE WITNESS. That generally varies. But it runs about six 
inches. 

BY MR. DAILY: 

Q. Is two inches sufficient for approval? A. It should not be used, 
unless there is a block in the rear to center the steps on the block. 

Q. Is it good construction to have a notch there at all? A. Under 
the same circumstances, yes. 

Q. Would you as Inspector for the District of Columbia approve a 
step that is resting entirely on the concrete slab ? A. 1 would, with 
dowels in the bottom steps so that it wouldn't creep. 

Q. Resting there without any support, however, you wouldn't ap¬ 
prove it? A. No, indeed. That weakens the top, next to the porch. 

Q. I beg your pardon? A. That weakens the steps at the porch. 

123 Q. Do your records that you have brought with you indicate whe¬ 
ther or not you have approved this particular house ? A. The entix^ 
records have been approved; so apparently that was included within the 
group. 

THE COURT. Was there inspection of each house before approval ? 

THE WITNESS. Ordinarily we would approve five or six to a group 
at a time. 

THE COURT. In other words, out of the 31 you would probably in¬ 
spect the five or six? 

THE WITNESS. That is correct. 

THE COURT. You don't have time to inspect each one thorou^y ? 

THE WITNESS: That is correct. 

GHE COURT. I don't suppose you have a sufficiently large staff for 

that. 
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THE WITNESS. No indeed. 

BY MR. DAILY: 

Q. Do you know from your records or your recollection whether 
or not this particular house was approved? A. Honestly I could not say. 

Q. IsnU it the custom of the District Inspector to inspect each one 
of the homes ? A. That is right. 

Q. And you inspected them, as I understand it, five at a time ? 

A. Anywheres from five or six at a time, as they finish them. 

Q. But they all will eventually be inspected ? A. That is correct. 

Q. Before approval? A. That is correct. 

THE COURT. Perhaps I misunderstood you. It was my understand 
ing that you testified that out of 31 you inspected five or six, and passed 
the whole group. Is that correct ? 

THE WITNESS. That is correct — five or six, at a time. 

THE COURT. In other words, you wouldn’t inspect each one as it 
is finished ? 

THE WITNESS. No. 

MR. DAILY. Maybe I am in error. Your Honor. 

BY MR. DAILY: 

Q. Did you finally, or someone from your department, inspect 
each one of these 31 houses ? 

A. About five or six would be the inspection at one time, on the 
final. And then when the 31 was complete, then a plan would be turned 
in, and the permit. 

Q. So that all 31 were inspected ? Is that correct ? 

A. Oh, yes. 

THE COURT. I don’t think the witness said lliat. The Court under¬ 
stands the witness to say they passed the 31 as a group, after inspecting 
five or six. 
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THE WITNESS: At a time. 

THE COURT. But would you inspect each one of the 31 after each 
one was finished? 


THE WITNESS. That is correct, at the final 

THE COURT. Oh, you did make an inspection of all of the 31, 

then? 

THE WITNESS. Yes, sir. 

THE COURT. That isn’t what I understood. How much time did 
you spend in inspecting each one of the 31 houses ? 

THE WITNESS. That is hard to answer. It runs from 20 minutes 
to 25 to 30 minutes, per house — sometimes 10 minutes — depending on 
just what the inspection requires. 

THE COURT. This question is not intended to be critical, because 
I realize of course the building inspectors have a lot of ground to cover. 
Is it possible to make a thorough inspection of every feature of a home 
such as this in 25 or 30 minutes ? 


THE WITNESS. No, sir. 

BY MR. DAILY: 

Q. May I see the papers you have brought with you ? 
A. Yes, sir. (Handing papers) 


4c 
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126 Q. You stated, Mr. Dengle, that the plans that were submitted for 
approval for the construction have been destroyed. A. That is correct. 

I checked this morning. | 

Q. In the inspection of these houses, you comejout there periodically, 
do you not, as the houses progress? A. I do, unless it is a compulsive 

I 

inspection where they call me. | 

Q. In other words, there are some several stages of Inspection, 
are there not, in the construction of houses? A. Oh,j indeed. 

Q. And then there is a final inspection, is ther^ not, of each house? 
A. There is. j 

i 

Q. And it is your testimony that this particular house was approved? 

i 

A. That is correct, | 

I 

Q. Can you give us some estimate, Mr. Dengl^, of how many 
inspections are made on each house before it is finally approved? A. I 
would say approxinately eight. | 

127 MR. DAILY: That is all. 

CROSS EXAMINATION 

I 

BY MR. DIETZ: 

Q. Mr. Dengle, you said this house was approved. Did you in^ct 
it and approve it? A. I did, yes, sir. | 

Q. Do you recall inspecting this particular bourse? A. No, indeed, 

I don't. I don't recall any particular one, no. I 

i 

* ^ 4c ♦ ♦ 

i 

Thereupon 

ALVm BBOWN, I 

called as a witness by counsel for the defendant and l^ing first duly 
sworn, was examined and testified as follows: I 

I 

128 DIRECT EXAMINATION 

I 

BY MR. DAILY: 

i 

Q. Mr. Brown, will you please state your full Iname. * * * 

A. Alvin Brown. | 

Q. Where is your office located? A. In the Woodward Building, 
at 15th and H Streets, Northwest. ! 
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Q. Mr. Brown, I jxist want to ask you one question. How many 
homes were constructed in this particular area? A. To the best of my 
knowledge, sir, probably 150 homes. 

Q. And you are the president of the defendant corporation? A. Yes, 
sir, I am. 

Q. And the homes were constructed by which corporation? A. The 
homes, sir, were constructed by the Alden Construction Company, Incorp¬ 
orated. 

Q. And you are also the president of that corporation? A. Yes, 
sir, I am. 

♦ ♦♦♦♦♦ 

129 THE COURT: ♦ ♦ ♦ You are also the president of the A - F Corp¬ 
oration, are you not? 

THE WITNESS: Yes, sir. 

THE COURT: And you are the princ4>^ stockholder of both corpor¬ 
ations? 

THE WITNESS: No, sir. 

THE COURT: Who are the stockholders? 

THE WITNESS: There are other stockholders in each of the corpora¬ 
tions, sir. 

THE COURT: I see. Are you the principal stockholder of both? 

THE WITNESS: I own some of the stock. I am not the principal 
stockholder, no, sir. 

THE COURT: But you own stock in both corporations? 

THE WITNESS: Yes, sir; I do. 

THE COURT: And you manage both? 

130 THE WITNESS: I am president of both, sir. 

CROSS EXAMINATION 
BY MR. DIETZ: 

Q. Mr. Brown, are there the same stockholders in the Alden Con¬ 
struction Company as there are in the A - F Corporation? A. Yes, sir; 
there are. v. • ■ 

Q. Can you tell me, sir, when the A - F Corporation took the title 
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to this property in question, at 5838 Eastern Avenue? A. I don't remem¬ 
ber, sir. 

Q. Let me show you, sir. Plaintiff's Exhibit No. 1, which is a 
contract signed September 20, 1952, by A - F Corporation, seller, and 
I believe it has your signature. I ask you if you had title at that time, 
when you signed that contract. A. Sir, this is 1952, and we have had 
many houses since. I honestly don't remember in wliat name the title 
was at that time. I couldn't tell you truthfully. 

Q. It could have been in A - F Corporation? A. It could have 
been in A - F Corporation. 

THE COURT: Yet Alden Construction Company was the builder. 

Is that it? 

THE WITNESS: Yes, sir. 

THE COURT: And the A - F Corporation owned the title to the 
property? 

131 THE WITNESS: Yes, sir. 

THE COURT: And the A - F Corporation did t^e selling? 

THE WITNESS: Yes, sir. 

THE COURT: But you managed both corporations? 

THE WITNESS: Yes, sir. I am president of bpth corporations. I 
do not do anything on the job in the construction end Of it at all. Your 
Honor. I don't go on the job. | 

THE COURT: You employ -- | 

THE WITNESS: No; technically I do not. I do |iot employ. The 
hiring and firing is done on the job, and I do nothing y^ith the hiring and 
firing of the men. | 

THE COURT: But you employ someone to do the actual construc¬ 
tion? 

i 

THE WITNESS: That is correct, sir. 

BY MB. DIETZ: 

Q. Now, Mr. Brown, you were thoroughly fan^iliar with the con¬ 
struction of this house at 5838 Eastern Avenue at the I time of its construc- 

I 

tion, were you not, sir? A. Sir, I am not thorough!^ familiar with the 



construction of every house, because I am not there at all times during 
the day, no, sir. 

♦ ♦♦♦♦♦ 

132 Q. Mr. Brown, the settlement, I believe, in this case took place 

I I 

on the 28th of November, of 1952. I show you Plaintiffs* Exhibit 3 and 
Plaintiffs* Exhibit 2, which are the deed and settlement sheet (handing 
exhibits to the witness.) A. Yes, sir. 

Q. Was A - F Corporation represented at that time, sir? 

A. Yes, sir. The deed is signed by the A - F Corporation. It is between 
the A - F Corporation and the Caporalettis, yes, sir. 

♦ « « 4c ♦ ♦ 

Q. And at that time the property, of course, was in the A - F 
Corporation*s name. A. According to the deed, yes, sir. 

133 Q. And thereafter when the Caporallettis made complaints, they 
made them to the A - F Corporation, did they not? A. Yes, sir. 

Q. And the A - F Corporation did the repairs they asked for. 

Is that correct? A. No, sir. 

Q. They did not? A. No, sir. 

Q. Who did the repairs? A. AIden Construction, Incorporated. 

Q. And who was it who hired the Alden Construction to do the 
repairs? A. The A - F Corporation, sir, hired the Alden Construction 
Company to do the repairs. 

134 MR. DAILY: I want to renew my motion. Your Honor. 

THE COURT: Of course. 

135 MR. DAILY: Because I got caught once in the Court of Appeals by 
not doing it. 

THE COURT: You know, I don*t believe in penalizing people for 
forgetting to say something; but they do it. Motion denied, for the reasons 
already stated. 

♦ ♦♦♦♦♦ 

138 JXnXiE'S CHARGE TO THE JURY 

THE COURT: Ladies and genttemen of the jury, this is a simple 
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case. The question presented to you is free from any difficulty and you 
should not have any trouble in reaching a decision promptly. For this 
reason, as well as because you have been serving as jurors in this Court 
for the past month, my instructions to you will be brief. 

As you well know by this time, it is my function to instruct you as 
to the law, and you are bound and obligated to follow my instructions as 
to the law. You are the sole judges of the facts. And while I may dis¬ 
cuss the evidence, in order to aid and assist you, my discussion of the 
evidence is not binding on you. You must make your own decision on the 
evidence, because that is your function. 

The plaintiffs, Betty Caporaletti and Alfred Caporaletti, wife and 
husband, claim that they jointly bought a new house that was being con¬ 
structed, from the defendant; that the wooden backstairs of the house 
were negligently improperly constructed so that after some time the 
stairs were swinging in the air and Betty Caporaletti was seriously in¬ 
jured while descending the stairs. It is for you to determine what the 
facts are and whether the plaintiffs are entitled to recover and, if so, 
what amount of damages should be awarded to them. 

You are the sole judges of the credibility of witnesses. It is for 
139 you to determine to what extent the witnesses should be believed 
and to resolve any conflicts in the testimony. 

The plaintiffs claim that the bottom of the back stairs was improper¬ 
ly rested on the concrete landing, in that it rested on a notch not more 
than two inches wide, and they offered testimony tenjling to sustain this 
claim. I 

I 

I might add something at this time that I have bmitted. Of course 
the burden of proof is on the plaintiffs to establish their claim by a fair 
preponderance of the evidence. All that means, however, in order that 
you may find a verdict for the plaintiffs, is that you must be reasonably 
satisfied that their contentions are true. It doesn't mean that the plain¬ 
tiffs must produce a greater number of witnesses th^n the defendant, but 
merely that you must be reasonably satisfied of the ^uth of the allegations 
of the claim. In other words, it is quality, not quantity, of the testimony 
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that determines the issues. 

Now, both the e^qpert, called by the plaintiffs, and the District of 
Columbia Building Inspector, who was called by the defendant, agreed 
that it is not proper to rest such a stairs as is involved here on a notch 
two inches wide. The plaintiffs' expert gave it as his opinion that the 
entire bottom step should rest on the concrete landing at the bottom. The 
Building Inspector said that a notch construction was permissible, but 

140 that the notch should be at least six inches wide, and that a two-inch 
notch should not be used unless the stairs were properly supported in the 
back. 

You have a right to find that there was negligence in the construction 
of the stairway. That is a question for you to determine. You are the 
sole judges of that. 

The rules of law that are applicable to this case are as follows: 

If a person sells real property to another, and a dangerous condi¬ 
tion exists on the real property, as a result of negligence in its construction, 
it is the duty of the seller to warn the person to whom he sells the property 
of the dangerous condition, if the dangerous condition is not readily visible. 

If the seller fails to disclose to the buyer the existence of the danger¬ 
ous condition, he then is liable for damages for personal injuries sustained 
by the purchaser or by any member of his family or any person living 
with him on the premises. 

Furthermore, the fact that the construction of a house was inspected 
and approved by inspectors of the local government makes no difference 
and is no defense, if the house was in fact negligently or improperly con¬ 
structed. Under such circumstances the liability of the builder or the 

141 seller is the same as it would have been if there had been no such 
inspection of approval. 

You have a right to find a verdict for the defendant, or a verdict 
for the two plaintiffs. If you find a verdict for the plaintiffs, you must 
also determine the amount of damages to be awarded to each of the two 
plaintiffs, and in that event you will render two separate verdicts, one in 
favor of the plaintiffs wife, Betty Caporaletti, and one in favor of the 
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I 

husband, Alfred Caporaletti, setting forth the amount to be recovered by 

i 

each, in each Instance. | 

Now then, let us first take the measure of dam^es that may be 

I 

recovered by the wife. The damages must be in sucl^ amount as will in 
your judgment fairly, fully and reasonably compensate her for the injuries 
that she suffered, no less and no more than that amoijint. And in that con¬ 
nection you have to consider that whatever you awardj to her will be the 

i 

only compensation that she will receive; she will hav^ no opportunity to 
sue again if her injuries continue. So that you will h^ve to take into 

I 

account everything that she has suffered and everythihg that there is a 

I 

reasonable probability she may suffer in the future. | 

She claims that as a result of her fall on the wooden stairway, she 
hurt her back, and that she hurt her right thigh, and jlislocated her foot. 

She claims that the injury to her back, the pain in the back, and the 

injury to the thigh still continue. ! 

i 

142 In determining the amount of damages that should be awarded to 

1 

her, you have to consider the pain and the nervous shock that she suffered. 
You have a right to and should consider the injury to jier back, to what 
extent it is permanent or indefinite. You have a righi, also, to consider 
the fact that she claims and it is established by mediqal testimony that 
she has a tumor on her thigh. It is claimed in her behalf that this tumor 
was the result of the accident, and it is for you to determine, on the 

I 

basis of the medical testimony, whether that is so or not. If you find that 
it is, then of course you must take that item into consjideration in determ¬ 
ining how much damages to allow. And you may further take into consid- 

! 

eration the fact that the doctor advised her and testifi^ here that she will 

i 

have to undergo another operation on account of that t^mor. 

i 

Then, too, you heard testimony of the detriment effect that her 

I 

injury to her back has had on the intimate relations between her and her 
husband, and you have a right to take that into consideration. 

I do not mean that you have to itemize the amount of damages that 

j 

you award. You will award one single lump sum. Buf in arriving at that 

i 

lump sum you will consider all these various matters ^at I have summarized 


52 

— the pain and the suffering, the nervous shock, the injury to the back, 

143 the injury to the thigh, whether the tumor on the thigh was caused 
by the accident and, if so, the possibility of a further operation; and 
the effect on intimate relations between the husband and wife. 

Now as to the husband, imder our law the husband may recover 
damages for personal injuries sustained by his wife. In the first place, 

1b recovers the amount of e^cpenses caused by the injuries, because he 
is liable for the expenses, imder our law, and not the wife. 

In addition to the medical and other expenses as a result of the in¬ 
juries sustained by the wife, the husband has a right to recover such 
compensation as you deem proper for loss of his wife's services and of 
lie companionship of his wife and the effect it has had on the intimate rela¬ 
tions between them. That is what the law calls loss of consortium; but 
you need not be bothered by this technical term. 

The expenses that are claimed to have been sustained are as follows: 

A hospital bill of $160; a bill of $100 to Dr. Portaria; a bill to Dr. 

; Hertzberg — his bill was $200, but he apportioned the bill as between 
this matter and other matters, and testified that $50 was applicable to 
the injury involved in this case. And an X-ray bill of $25. That reaches 

144 a total of $335 for medical and hospital e^^nses already incurred. 

Dr. Hertzberg further testified that the cost of an additional opera¬ 
tion on the tumor would be $200, and you have a right to consider that 
item if you find that the tumor was a result of the accident. That would 
bring the total to $545. 

It is further claimed that the plaintiffs had to hire a maid from time 
to time because of the disability sustained by the wife, and that the money 
expended for hiring a maid aggregated some $380. 

The grand total of these special damages, as we call them, the pe¬ 
cuniary or money damages, the out-of-pocket damages, is $915. But in ad 
dition to that you have a right, as 1 said before, to add a suitable sum for 
the lorn of the services of the wife. The husband testified that he had to 
, stay home from work from time to time in order to take c^e of the 
children, because of his wife's disability, and that in the aggregate he 


stayed home about, I believe he said, 60 days. And he also testified to 
the adverse effect that his wife^s injury had upon the intimate relations 
between them. And that, too, you have a ri^t to consider and make 
suitable compensation for, if you find a verdict for the plaintiffs. 

Again, as I said in connection with the claim of the wife, your ver- 

145 diet must be for a lump sum, a single lump sum; but in arriving at 
ftiat lump sum you will consider all the matters that I have indicated to 
you. 

In conclusion, your verdict may be either for the plaintiffs or for 
tie defendant. If it is for the plaintiffs, then you will render two ver¬ 
dicts, one in favor of the wife, Betty Caporaletti, specifying the amount 
in dollars that should be awarded to her, and another verdict in favor of 
the husband, Alfred Caporaletti, again specifying the amount in dollars 
that should be awarded to him. And as of course you are aware, your 
verdict must be reached by unanimous vote. 

Will counsel come to the bench, please. 

(At the bench:) 

MR. DIETZ. We are satisfied. Your Honor. 

THE COURT. I wonder, Mr. Daily, in order to protect the record, 
of course you will want to except to the Court's instructions as to the lia¬ 
bility. 

MR. DAILY. Yes, Your Honor. 

j 

THE COURT. And also as to the effect, or laick of it, rather, that 

I 

the approval by the Building Inspector has. | 

MR. DAILY. Yes, sir, definitely. | 

i 

THE COURT. Very weU; your objections are | so noted. 

146 MR. DAILY. And there was one thing. Ther^ has been no testi¬ 
mony that the husband lost any earnings. 

THE COURT. No. | 

I 

BIR. DAILY. And I thought you included that your charge. 

THE COURT. Not loss of earnings. I said loss of services. 

B4R. AB4MERMAN. I thought Your Honor said he had stayed home 
some 60 days. | 


I ^ NI 
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COURT. That is right. 

AMMERMAN. And they should compensate him for that. 
COURT. That is loss of services. 

AMMERMAN. As I see it, unless he shows a loss in money - 
COURT. He doesnH have to. He lost his wife's services dur 
ing those 60 days. 

4c 4c 4c « 
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APPELLEE'S STATEMENT OF QUESTIONS PRESENTED 

1. Whether or not the Court erred in adopting the rule 
of the Restatement of the Law of Torts, Section 353, and 
allowing a verdict for plaintijff, when the evidence revealed 
that the defendant corporation was a vendor-builder 
where said' vendor-builder sold to vendee-plaintiffs the 
land and building which had a concealed and dangerous 
condition and which was not disclosed to the vendee and 
as a consequence thereof vendee suffered bodily harm. 

2. Whether the Court below erred in its charge to the 
jury in failing to instruct the jury on the question of the 
defendant vendor-builder’s liability for negligence where 
no specific instructions were requested by defendant. 

3. Whether the Court below erred in piercing a cor¬ 
porate veil' protecting Aldon Construction Company al¬ 
leged to be the builder where said Aldon Construction 
Company and the defendant were both closely held cor¬ 
porations by the same parties and with the same Presi¬ 
dent. 


INDEX 


Page 


Counter Statement of the Case. 1 

Rules . 3 

Summary of Argument . 3,4 

Argument 


I. The Restatement of the Law of Torts Imposes a 
Tort Liability on a Vendor of Land Who Has 
Failed to Disclose, or Has Concealed, a Dangerous 
Condition, When the Dangerous Condition Is Not 
Discoverable by a Reasonable Vendee. 

There is an Implied Notice and Knowledge on a 
Vendor-Builder for a Hidden Defect in Contruc- 
tion Where an Undisclosed Dangerous Condition 
on the Land Conveyed Exists and of which the 
Vendor-Builder Should have Knowledge. 


The Courts have shown a Tendency in Recent 
Years to Abandon the Strict Caveat Emptor Rule 
and Have Tended Toward the Ideas Contained 
in the Restatement of the Law of Torts. This Is 
Also True in the District of Columbia. 4 

II. The Court’s Instruction in the Instant Case Was 
Adequate to Cover the Matter Involved Consider¬ 
ing the Evidence Introduced by Both Sides. 11 


III. The State of the Evidence at the Conclusion of the 
Plaintiff’s Case Conclusively Sustained the Posi¬ 
tion of the Plaintiff that a Prima Facie Case Had 
Been Proved Against the Defendant as Vendor 
and Builder. This Prevented the Granting of 
the Defendant’s Motion for a Directed Verdict 
at that Time. Subsequently, by the Stipulation 
Made by the Defendant, and by the Defendant’s 
Testimony, Conclusive Proof Was Present 
Whereby It Was Shown that the Two Corpora¬ 
tions Involved Herein Were in Fact One in that 
They Had the Same Stockholders and Officers 


and Were Closely Held. 13 

IV. Conclusion . 14 










n 


Index Continued 


TABLE OF CASES Page 

Bottomley v. Bannister, 1 K.B. 458 . 6 

Bowles V. Mahoney, 91 U.S. App. D.C. 155, 202 F. 2d 

320 . 10 

Bruszacynaska v. Ruby, 294 N.Y. 22, 60 N.E. 2d 26... 10 

Colbert v. Holland Furnace Co., 164 N.E. 112. 9 

Detroit Motor Appliance Co. v. General Motors Cor¬ 
poration, 5 F. Supp. 27 (D.C. Ill., 1934) . 14 

District of Columbia v. Mahoney, No. 10935, United 
States Court of Appeals for the District of Columbia 10 

Garden City Co. v. Burden, 186 F. 2d 651 (C.A. Kan. 

1951) . 14 

George’s Radio v. Capital Transit Co., 75 U.S. App. 

D.C. 187 . 6 

Goodyear Fabric Corp v. Hirss (C.C.A. 1st, 1948), 169 

F. 2d 115 . 12 

Hanna v. Fletcher, — U.S. App. D.C. —, 231 F. 2d 469 10 
Hitaffer v. Argonne Company, 87 U.S. App. D.C. 57 6 

Husky Refining Co. v. Barnes (C.C.A. 9th, 1941) 165 

F.2d 170 . 12 

Kilmer v. MTiite, 254 N.Y. 64, 171 N.E. 908 . 8 

Knell V. Feltman, 85 U.S. App. D.C. 22. 6 

McCabe v. Cohen, et al., 294 N.Y. 522, 63 N.E. 2d 88 8 

McLean v. Goodyear Tire and Rubber Co., 85 F. 2d 

150, (C.C.A. Tex. 1936), cert. den. 299 U.S. 600. 14 

Meadows v. United States (C.C.A. 4th, 1944), 144 F. 

2d 751 . 12 

Palmer v. Hoffman, (New York, 1943), 318 U.S. 109, 

63 S.Ct. 477 . 11 

Palmore v. Morris, Tasker and Company, 182 Pa. 82, 

37 Atl. 995 . 6,8 

Press Co. v. National Labor Relations Board, 73 App. 

D.C. 103,118 F.2d 937 (1941), cert. den. 313 U.S. 595 14 
Shelvin-Hickson Co. v. Smith (C.C.A. 9th 1947), 165 

F.2d 170 . 12 

Smith V. Tucker, 151 Tenn. 47. 6 

St. Louis, San Francisco Railway Co. v. Passmore, 
(C.C.A. 8th, 1949), 177 F.2d 550 . 12 



















Index Continued 


111 


Page 

Stillwell V. Hertz, Driveurself Stations (C.C.A. 3rd 

1949), 179 F. 2d 714. 12 

United States v. Inmon, 205 F.2d 681. 9 

Utermehle v. McGreal, 1 Court of Appeals, D.C. 359 5 

White V. LaDue, 118 N.Y.S. 2nd. 928, (197 Misc. 589) 9 

Zavalney v. Donovan, et ux, 70 Cal. App. (2nd) 182, 

160 P. 2d 558 . 10 

OTHER AUTHORITIES 

Restatement of the Law of Torts, Sec. 353 (1948 
Supp.) . 5 








Dnited States Court of ippeals 

Foe the Disteict op Columbia Ciecuit 


No. 13,273 


A-F CoEPOEATiON, Appellant 

V. 

Betty Loebaine Capoealetti, Alfeed Geoege Capoealetti, 

Appellees. 


Appecd from ^ United States Court for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTER STATEMENT OF THE CASE 

Appellees, hereinafter called plaintiffs or vendees, Betty 
Caporaletti and Alfred Caporaletti, husband and wife, 
did, on September 20, 1952, contract to purchase a house 
to be constructed on premises at 5838 Eastern Avenue, 
N. E., in the District of Columbia. (App. p. 1) On Novem¬ 
ber 28, 1952, the time of settlement; they received a deed 
from A-F Corporation, the appellant herein. Said A-F 
Corporation agreed by written contract to construct for 
the appellees said house. (App. p. 1) The contract to 
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purchase the house, when built, was made with A-F 
Corporation and title was taken from A-F Corporation. 
(App. pp. 2, 3) Both this corporation and Aldon Construc¬ 
tion Company, alleged builder of the house, have the 
same stockholders and are closely held and have the 
same President. Defendant in its answer to the Com¬ 
plaint (J.A. p. 4) paragraph number 2 of its ‘‘Second 
Defense” admitted that it contracted to sell them a house 
“fo he located^* at the above address. (Italics supplied.) 

Said house was sold by sample of another house. (Which 
house had no outside back stairway as herein involved.) 
Annexed to the side of the house, when built and turned 
over to the plaintiifs, was a landing and a side door. A 
wooden stairway was attached to the landing, ran along 
the side wall of the house and led down into the side yard. 
As stated by the appellant in its statement of the case, 
the two strings of this wooden stairway were notched at 
the base and rested on the bottom step, which was made 
of concrete and it, in turn, rested on the ground. Such 
notches provided each string with approximately a two- 
inch deep bearing surface on the concrete base. 

On January 13, 1953, as stated by appellant herein, 46 
daysi after plaintiff moved into the house, the plaintiff 
Betty Caporaletti, in descending the stairway fell and was 
injured when the bases of the wooden string slipped off 
the concrete base step. This slipping was caused by the 
settling of the base step and also by faulty construction 
of the bottom of the string since normal building practice 
required at least a six-inch deep bearing surface on the 
concrete base step. 

Defendant-vendor contracted with plaintiff to build a 
house and subsequently delivered said house to plaintiff. 
Said'defendant by its contracts and actions had implied or 
constructive notice of the defect in the design and con¬ 
struction of the stairway. Due to the nature of the defect 
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it was not one that a reasonable and prudent vendee could 
discover by inspection without having special knowledge 
of normal, safe, building practices. 

RUUBS 

Federal Rules of Civil Procedure: 

51. 

“At the close of the evidence or at such earlier time 
during the trial as the court reasonably directs, any 
party may fQe written requests that the court instruct 
the jury on the law as set forth in the requests. The 
court shall inform counsel of its proposed action 
upon the requests prior to their arguments to the 
jury, but the court shall instruct the jury after the 
arguments are completed. No party may assign as 
error the giving or the failure to give an instruction 
unless he objects thereto before the jury retires to 
consider its verdict, stating distinctly the matter to 
which he objects and the grounds of his objection. 
Opportunity shall be given to make the objection out 
of the hearing of the jury.” 

SUMMARY OF ARGUMENT 

The lower Court did not err in denying a motion for 
a directed verdict and also a motion notwithstanding 
the verdict in this matter by virtue of applying to the 
facts herein the principles of law as set forth in section 
353 of the Restatement of the Law of Torts. Based 
upon decided cases and the contents of the said section 
the court was justified in allowing this matter to go to 
the jury, where the vendor-builder concealed a hidden 
defect in the construction of a wooden stairway which 
was not in accord with building practices and was not 
susceptible to discovery by a vendee upon reasonable 
inspection and which caused personal injury to one of 
the vendees. 

That the court did not err in instructing the jury as is 
alleged by the appellant on the ground that there was not 
sufficient instruction as to negligence and liability there- 
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for. Under Kule 51 of the Federal Rules of Civil Pro¬ 
cedure and the decided cases in connection therewith it is 
apparent that the court in its instructions as a whole, 
adequately informed the jury as to the law and the facts 
in the case. Further, Rule 51 precludes appellant herein 
from objecting to the instruction as it has done in its 
brief because appellant was not specific in the objection 
made to the judge’s charge, and it had submitted no writ¬ 
ten requests on this matter which were denied. 

The court did not err in piercing the corporate veil 
which arose by reason of the defendant contending that 
another corporation had actually constructed the premises 
involved, when by stipulation, and by testimony, it was 
disclosed that the defendant corporation and the building 
corporation had the same President, the same stockholders, 
and both were closely held. 

ARGUMENT 

I 

The Restdement of fiie Low of Torts Imposes a Tort Li(d)i]it7 on a 
Vendor of Land Who Has Failed to Disclose, or Has Con- 
cecded, a Dangerous Condition, When the Dangerous Con¬ 
dition Is Not Discoyercd>le by a Reasoncd>le Vendee. 

There Is on Implied Notice and Knowledge on a Vend<»^Builder 
for a Ifidden Ddect in Construction Where on Undisclosed 
Dangerous Condition on the Land Conveyed Exists and of 
which the Vendor-Builder Should Hove Knowledge. 

The Courts Hove Shown a Tendency in Recent Years to Abandon 
the Strict Caveat Emptor Rule and Hove Tended Toward die 
Ideas Contained in the Restatement of the Low of T(»ts. This 
Is Also True in the District of Columbia. 

Appellant in its statement of questions presented ac¬ 
tually appears to be raising three different contentions 
as to errors in the trial. First and foremost is the ques¬ 
tion' of whether or not the courts of the District of Co¬ 
lumbia should adopt the principles enunciated in the Re¬ 
statement of the Law of Torts, Section 353. They break 
this problem down into two questions, one, whether or 
not a concealed dangerous condition which was not dis- 
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closed by the vendor should be a possible basis for re¬ 
covery, and secondly, whether or not an actual awareness 
on the part of the defendant-vendor of the concealed 
dangerous condition is necessary or whether the aware¬ 
ness can be implied from the failure to use proper methods 
of construction. 

To answer the above questions as posed by the appellant 
it is necessary that an examination be made of the status 
of the Law of Torts regarding this type of action for re¬ 
covery of damages for negligence where a hidden or latent 
defect is involved. This examination has three facets. 
One, the common law as it existed; (2), court decisions 
and the restatement of the Law of Torts, and (3), certain 
necessary conclusions to be drawn from the Court deci¬ 
sions in recent years. 

The Restatement of the Law of Torts, Section 353, 
asserts the following rule of law: “A vendor of land, who 
conceals or fails to disclose to his vendee any condition 
whether natural or artificial involving unreasonable risk 
to persons upon the land, is subject to liability for bodily 
harm caused thereby to the vendee and others upon the 
land with the consent of the vendee or his sub-vendee, 
after the vendee has taken possession, if (a) vendee does 
not know the condition or the risk involved therein, and 
(b) vendor knows of the condition and the risk involved 
therein and has reason to believe that the vendee will not 
discover the condition or realize the risk. 

This being an action for personal injuries it is neces¬ 
sarily one that is brought under the common law. The 
trial judge has very aptly, in his memorandum opinion 
on the appellant’s motion for a judgment notwithstanding 
the verdict, cited a quotation from Mr. Justice Sheppard 
of the Court of Appeals of the District of Columbia in the 
case of Utermehle vs. McGreal, 1 Court of Appeals, D. C., 
359, 368-369, (J.A. 9) which indicates the fact that the 
Courts have long recognized the flexibility of the common 
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law and the necessity to realize it is ever changing and is 
subject to changing needs and circumstances of our civili¬ 
zation. The trial judge has also cited instances where 
this Court of Appeals has followed this principle in in¬ 
terpreting the common law.^ 

Originally, at common law the rule of caveat emptor 
was strict and a grantor of real property was not liable 
for damages caused by any defect in the construction of a 
building after he had parted with title to the property. 
Palmore v. Morris, Tasker S Company, 182 Pa st. 82, 89; 
Smith V. Tucker, 151 Tenn. 47, 360; Bottomley v. Bannister 
(1932) 1 K.B. 458, 468. 

The trial judge on page 3 of his memorandum has very 
adequately stated the need for adoption of a more realistic 
rule in regard to a problem as the one here involved. (J.A. 
8). He points out that conditions have radically changed 
since the origin of the general common law rule and he 
further indicates that the question involved in this case 
is a narrower one than the general theory of caveat emptor. 
He states “Specifically, it is whether this general rule 
should exempt from liability a builder who is guilty of 
negligence in the construction of a house sold by him, if 
the negligence results in personal injuries to the purchaser 
or any other invitee.^’ 

In discussing the need for the modification of the princi¬ 
ple of caveat emptor, the court said, inter alia, (J.A. 8) 
in its opinion, “The ordinary purchaser is not in a 
position to discover a latent defect by inspection, no 
matter how thorough his scrutiny may be, because usually 
he lacks sufiicient familiarity with the complexities of 
building construction and the intricacies of applicable regu¬ 
lations. He should be able to rely on the skill of the builder 
who sells the house to him. Otherwise, he would be at the 

^ George *3 Radio v. Capital Transit Company, 75 XT.S. Appeals D.C. 187; 
Knell V. Feltman, 85 U.S. Appeals, D.C., 22, 26; Eitaffer v. Argonne Company, 
87 TJ.S. Appeals, D.C., 57. 
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vendor mercy. The realities of modem life necessarily 
lead to the conclusion that the builder should be liable for 
injuries caused by his negligence under such circumstances, 
either to the purchaser or to an invitee. Any other result 
would be unjust and intolerable. It would encourage un¬ 
scrupulous builders who may be tempted to reduce their 
cost and increase their profits by palming off defective 
and inferior construction on their customers.’’ 

At this point it is necessary to interpret the factual situ¬ 
ation involved in this case. Plaintiff’s below entered into 
a contract to purchase a house to be newly constmcted. 
They inspected a sample house which had no outside side 
stairway. A contract was entered into on this basis. At 
the time the premises was constructed it had a side porch 
and wooden stairway leading down to a side yard. The 
contract was entered into with A-F Corporation and con¬ 
tains one significant typewritten statement, to wit, “none, 
new construction”. (App. p. 1) At the time the deed was 
transferred to the plaintiffs it was executed by A. F. Corp¬ 
oration. Testimony of the defendants’ President Alvin 
Brown, discloses that it was possible that title to the ground 
was in the name of A-F Corporation at the time the con¬ 
tract was signed. Also his testimony further revealed 
that this corporation and Aldon Construction Company 
were closely held and that they had the same officers and 
stockholders. 

The testimony of plaintiffs’ expert vdtness, Grover S. 
Prince, (J.A. 28) indicated that good building practice re¬ 
quired that the wooden bottom of a stairway resting on a 
concrete base should be from seven to ten inches vfide and 
that the stairway involved had only a two inch notch. See 
photograph. (App. p. 4) Defendants placed upon the stand 
a District of Columbia Building Inspector, namely, John 
Wesley Dengle, and his testimony (J.A. 42) states that 
the wooden notch should be six inches wide for sufficient 
bearing. And that he would not approve a two inch notch. 





As a result of the foregoing facts in evidence it becomes 
apparent that there was a serious defect in the construction 
of the premises. The pictures (App. p. 4) indicate that an 
ordinary person would not discover a defect such as here 
existed. It is also very evident that the defendant builder 
should have been aware and can be charged with construc¬ 
tive knowledge and actual knowledge of said defect. 

The ease of McCabe v. Cohen, et al, 294 NY 522, 63 NE 
2d 88, is almost identical to the present case in factual 
circumstances. The Court said, inter alia, in that case, 

“There was evidence from which the jury could have 
found that the President of the defendant appellant 
knew that the fire escapes, including the stairway in 
question, were ‘a point where further corrosion would 
make them dangerous’; that he had reason to believe 
that the vendee would not realize the risk involved 
and that he failed to disclose this condition to the 
vendee. See also Kilmore v. White, 254 N. Y. 64, 171 
NE 908; Pharm v. Lituchy, 283 N. Y. 130; 27 NE 2d 
811. The trial court properly refused to dismiss the 
complaint. Kestatement of Torts, Section 353”. 

In the case of Kilmer v. White, 171 N. E. 908, 254 N. Y. 
64, page 909, paragraphs 7 and 8, Judge Pound, in writing 
the decision quoted verbatim the entire tentative draft 
number 4 of the Restatement of the Law of Torts, Sec¬ 
tion 223, which was adopted verbatim into the Restate¬ 
ment of the Law of Torts as Section 353. This case was 
decided in the year 1930. 

In Patmore v. Morris, 37A 995, a Pennsylvania case 
decided in the year 1897, the court, by dicta, stated as 
follows, inter alia, 

“And, while laying down this rule in this case we do 
not intend to be understood as declaring there can be 
no exception to it. There may be a case where the 
grantor conceals from the grantee a defect in a struc¬ 
ture known to him alone, and not discoverable by 
careful inspection, that the owner would be held liable 
though out of possession; but that is not this case.” 


9 


Again by way of dicta, the United States Conrt of 
Appeals for the Fifth Circuit, in the case of the United 
States V. Inmon, 205 F. (2d) 681, 684, stated as follows: 

“Generally the liability of a grantor of real property 
for the dangerous or defective condition of the prem¬ 
ises ceases upon the transfer of possession and con¬ 
trol, regardless of whether the person injured is the 
transferee, or some third person to whom a duty of 
care is owed. * * * The rule is subject to the quali¬ 
fication that, if the grantor knows of a latent defect 
or danger on the premises, and misleads the trans¬ 
feree into believing the premises are safe, or fails to 
disclose the defect when he has reason to believe that 
it will not be discovered by him he may nevertheless 
be liable for any injury resulting therefrom. Restate¬ 
ment, Torts, Section 353; See also. Section 354, 
com. b.” 

In Colbert v. Holland Furnace Company, 164 NE 162, 
which was an Illinois case, the facts are almost similar to 
those herein. The Judge said in that case, at page 164, 

“One of the well recognized exceptions to the rule is 
that one who supplies a thing for such use by others 
that it is obvious that any defect will be likely to 
result in injury to those so using it, is liable to any 
person, who, using it properly for the purpose for 
which it is supplied, is injured by its defective cou- 
dition.” 

The Court said further, on page 164, 

“The law is presumed to furnish a remedy for every 
wrong. The defective condition was hidden from ordi¬ 
nary observation and was a latent defect of w-hich the 
owner, who accepted the work, would not be charge¬ 
able with knowledge of its defective construction.” 

The following cases also cited Sections 353 of the Re¬ 
statement of the Law of Torts. 

White V. LaDue (1950) (New York) 118 NYS 2d 928 
(197 Misc. 589) 
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Zavalney v. Donovan (1945) (California) et ux 160 
Pacific 2d 558, 9, 70, California App. 2d 182 
Bruszacynaska v. Ruhy (1945) (New York) 60 NE 
2d, 26, 294 NY 22. 

In the case of Bowles v. Mahoney^ also District of Co- 
lumhia v. Mahoney^ Numbers 10934, 10935 United States 
Court of Appeals for the District of Columbia, a landlord 
and tenant relationship was involved. However, Judge 
Bazelon, of this court, dissenting from the majority opin¬ 
ion, stated, inter alia, “Both the English and the American 
law have broken almost entirely away from the ancient 
rule of caveat emptor, (citing Prosser on Torts, 666 
(1941)) with respect to the sale of chattels generally. 
To some extent this development has been reflected in the 
law governing the landloard and tenant relations * * *. 
But with respect to the landlord’s responsibility for the 
condition of the premises during the term of the lease, 
courts have failed to reflect this development. As a result, 
the common law in this respect still lags behind the 
modem notion that in general, one who sells an article 
is presumed to warrant that it is good for the purpose 
for which it is sold. In order to keep pace the law should 
recognize that when one pays for the temporary use of a 
dwelling, the parties contemplate that insofar as reason¬ 
able care on the part of the owner can assure it, the dwell¬ 
ing will be safe and habitable, not only at the time posses¬ 
sion is delivered but throughout the period for which pay¬ 
ment is made. It is fair to presume that no individual 
would voluntarily choose to live in a dwelling that had 
become unsafe for human habitation. * * It is appar¬ 
ent from this statement that there is a trend developing 
and has developed toward the abandonment of the strict 
caveat emptor theory of the common law. See also case 
of Hanna v. Fletcher, case number 12050 Unitd States 
Court of Appeals, District of Columbia Circuit, decided 
January 19, 1956 and cited as 231 F. (2d) 469. 
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The Coiirt's Instruction in the Instant Cose Was Adequate to 
Coyer the Matter Involved Considering the Evidence Intro¬ 
duced by Both Sides. 

The second main point of the appellants appears to be 
the failure of the Court to instruct the jury properly on 
the liability of the defendant-vendor for negligence. 

Appellants raise the question as to the adequacy of the 
charge of the court to the jury in that it was inadequate 
because it failed to outline the elements of the prima facie 
case which must be proved. Appellant failed to request 
any specific instructions on said point and further did not 
object or suggest an instruction at the conclusion of the 
Judge’s summation. (JA 53) The only thing that ap¬ 
pears in the record at this point is an exception to the 
Court’s instructions as to the liability. From a reading 
of the text of the objection as it was made it cannot be 
concluded that this point was in any way raised at that 
time. 

The court fairly instructed the jury as to negligence and 
burden of proof (JA 49, 50). Appellant had ample oppor¬ 
tunity to request instructions both prior to the time they 
were given and after, and before the case was given to 
the jury. 

Buie 51 of. the Federal Rules of Civil Procedure is 
entitled Instructions to Jury: Objection. The third sen¬ 
tence of said rule states as follows; 

“No party may assign as error the giving or the fail¬ 
ure to give an instruction unless he objects thereto 
before the jury retires to consider its verdict, stating 
distinctly the matter to which he objects and the 
grounds of Ms objection. * * 

Under this portion of Rule 51 the objection must be suffi¬ 
ciently specific to bring into focus the precise nature of 
the alleged error. See Palmer vs. Hoffman, NY 1943, 63 
S. Ct. 477, 318, US 109, 87 L. Ed. 645, 144 ALB 719, re¬ 
hearing denied 63 S. Ct. 757, 318 U. S. 800, 87 L. Ed. 1163. 
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The general objection which was made herein presents 
nothing for review nnder Rule 51. See St. Louis-Scm 
Francisco Railway Company v. Passmore, C. A. 8th, 1949, 
177 F.' (2d) 550. Also Shevlin-Hiclcson Company v. Smith, 
CCA 9th, 1947,165 F. (2d) 170. Husky Refining Company 
V. Barnes, CCA 9th, 1941, 119 F. (2d) 715, 134 ALR 1221. 

It has been held that -when the grounds are not stated 
in the objection to the trial court it may not be argued 
on appeal or on motion for new trial. See Stilwell v. 
Hertz Driveurself Stations, CA 3rd, 1949, 174 F. (2d) 714. 

The first two sentences of Rule 51 of the Federal Rules 
of Civil Procdure provide as follows: 

^^At the close of the evidence or at such earlier time 
during the trial as the Court reasonably directs, any 
party may file written request that the Court instruct 
the jury on the law as set forth in the request. The 
Court shall inform counsel of its proposed action upon 
the request prior to their argument to the jury, but 
the Court shall instruct the jury after the arguments 
are completed. * * 

In this particular case the defendant did not submit any 
instructions in written form or otherwise which were 
denied by the trial judge, and as a consequence, did not 
comply with the requirements of the rule and it is not 
entitled under said rule to raise objection to the instruc¬ 
tions as given. 

In the Federal Courts, a judge has a very wide discre¬ 
tion in instruction. He may summarize evidence and com¬ 
ment on the facts and the evidence if he is careful to make 
it plain that they, the jury, are the sole judges under the 
evidence. See Meadows v. TJ. S., CCA 4th 1944, 144 F. 
(2d) 751. In this case the trial judge certainly conformed 
to this rule. 

Considering the charge as a whole it is not erroneous 
since it adequately covered all of the necessary points 
involved. See Goodyear Fabric Corporation v. Hirss, CCA 
1st, 1948,169 F. (2d) 115. 
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Based upon the foregoing it is concluded that, in the 
first instance the charge given to the jury was sufficient 
considering the facts of the instant case and, secondly, 
that defendant is precluded in its assigned error because 
of the text of Rule 51 and the failure to make specific 
objection to the charge as given. 

m 

The State of the Evidence at the Concltision of the Plainliff's Case 
Conclusively Sustained the Position of the Plaintiff that a 
Prima Facie Cose Hod Been Proved Agoinst the Defendant 
os Vendor and Builder. This Prevented the Granting of the 
Defendant's Motion for a Directed Verdict at fiiot Time. Sub* 
sequently. by the Stipulation Mode by the DefendonL and by 
Defendant's Testimony, Conclusive Proof Was Present 
Whereby It Was Shown that the Two Corporations Involved 
Herein Were In Fact One in that They Hod the Some Stock* 
holders and Officers and Were Closely Held. 

The third point seems to deal vith the question of 
whether or not the court was justified when it stripped 
away the corporate veil protecting the actual builder, 
alleged by the defendants to be an organization known 
as Alden Construction Company. 

The state of the evidence at the conclusion of the plain¬ 
tiffs’ case indicated that A-F Corporation had entered into 
a contract to construct a house for plaintiffs (App. p. 1), 
and to sell it to them; that title was transferred by said 
appellant at the time of settlement to the plaintiffs (App. 
pp. 2, 3); that there was faulty construction at the bottom 
of the stairway which caused it to fall and injure plain¬ 
tiff Betty Caporaletti; that A-F Corporation, as vendor- 
builder had implied or constructive notice of said defect 
or should have had actual notice of such defect in con¬ 
struction. Furthermore, counsel stipulated at the bench— 
upon discussion of defendant’s motion for a directed ver¬ 
dict—that the two corporations (A-F Corporation and 
Alden Construction Company) were (1) owned by the 
same stockholders (JA 39), (2) were operated by the 
same officers (JA 39) and that A. F. Corporation was a 
‘‘holding corporation”. This stipulation was entered into 
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prior to the Court’s ruling on defendant’s motion and, 
therefore, became part of the Plaintiff’s case. Based upon 
the prima facie case which had been established by the 
plaintiff, the Court pierced the corporate veil separating 
the two corporate entities and denied defendant’s motion. 

It is submitted that the trial court’s ruling in disre¬ 
garding the legal fiction of separate entities of these two 
corporations was proper and necessary to prevent injus¬ 
tice. . In this instance the separate entity was merely a 
business conduit through which one operation of the build¬ 
ing-construction enterprise was conducted. Under such 
circumstances the court should disregard the separate 
entity theory in order to protect the legal rights of third 
parties and prevent injustice. See McLean v. Goodyear 
Tire and Rubber Co., 85 F. 2d 150 (C. C. A. Tex. 1936) 
cert. den. 299 U. S. 600; Detroit Motor Appliance Co. v. 
General Motors Corporation, 5 F. Supp. 27, (DC. Dl., 
1934); Trustees System Company of Pennsylvania v. 
Payne, 65 F. 2d 103 (C. C. A. Pa. 1933). See, also. Press 
Co. V. National Labor Relations Board, 73 App. D. C. 103, 
118 F. 2d 937 (1941), cert. den. 313 U. S. 595; Garden 
City Co. V. Burden, 186 F. 2d 651 (C. A. Kan. 1951). 

IV 

CONCLUSION 

That the Court below did not err in adopting the rule 
contained in the Restatement of the Law of Torts, Sec¬ 
tion 353; that the instructions to the jury on the question 
of negligence were sufficient under the circumstances; and 
that the Court was justified in piercing the Corporate veil. 

Respectfully submitted, 

John R. Fitzpatbick 
Stanuey M. Ddetz 
Edwabd J. Lynch 

' 1406 G Street, N.W. 

Washington 5, D. C. 

Attorneys for appellee 
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Plainflffa No. 2 

[Form 1016—47687; Book 9855, Page 11, Dec. 4, 3.22 
P. M. ’52.] 

[Filed Mar. 15,1956. Harry M. Hull, Clerk.] 

Made this 28th day of November, in the year Nineteen 
hundred end fifty-two, by and between A-F Corp., a cor¬ 
poration duly organized under the laws of the State of 
Delaware and acting herein pursuant to the Resolutions of 
its Board of Directors, party of the first party; and Alfred 
G. Caporaletti and Betty L. Caporaletti, his wife, parties 
of the second part. 

Witnesseth, that for and in consideration of the sum of 
Ten ($10.00) Dollars the said party of the first part does 
grant unto the said parties of the second part, in fee 
simple, as tenants by the entirety, the following described 
land and premises, with the improvements, easements and 
appurtenances thereunto belonging, situate in the District 
of Columbia, namely:— 

Lot numbered Fifty-eight (58) in Square numbered 
Thirty-seven Hundred and Thirty-five (3735), in a sub¬ 
division made by M. E. Spinks, as per plat recorded in 
the Office of the Surveyor for the District of Columbia 
in liber 132 at folio 67; subject to the building restric¬ 
tion line as shown on said plat and also as established 
and shown on plat recorded in said Surveyor’s Office in 
Liber 129 at folio 1. 

To Have and to Hold the same unto and to the use of 
the said parties hereto of the second part, in fee simple, 
as tenants by the entirety. 

And the said party of the first part hereby covenants 
to warrant specially the property hereby conveyed, and 
to execute such further assurances of said land as may be 
requisite. 

In Testimony Whereof, on the day and year first herein¬ 
before written, the said A-F Corp., has caused these pres¬ 
ents to be signed in its corporate name by Alvin I. Brown, 
its President, attested by William Gasperow, its Asst. 
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Secretary, and its corporate seal to be hereunto aflBxed, 
and does hereby constitute and appoint Alvin I. Brown 
its true and lawful Attorney in fact, for it and in its name 
to acknowledge and deliver these presents as its act and 
deed. 

A-F CORP., 

By A. I. Bkown, 

Presdent, 

Attest: 

William Gasperow, 
District of Columbia Asst. Secretary. 

To wit: 

I, Earl P. Ready, a Notary Public in and for the afore¬ 
said District, do hereby certify that Alvin I. Brown who 
is personally well known to me as the person named as 
Attorney in fact in the foregoing and annexed Deed, bear¬ 
ing date on the 28th day of November A. D. 1952, to 
acknowledge the same, personally appeared before me in 
said District and as Attorney in fact as aforesaid, and 
by virtue of the authority vested in him by said Deed, 
acknowledged the same to be the act and deed of A-F 
Corp., the corporation grantor therein, and delivered the 
same as such. 

Given under my hand and seal, this 1st day of Decem¬ 
ber A. D. 1952. 

' Earl P. Ready, 

' Notary Public. 

pD.S. 

THIS IS TO CERTIFY that the foregoing and annexed 
Deed was duly executed and delivered pursuant to and 
in strict conformity with the provisions of a Resolution 
of the Board of Directors of A-F Corp., passed at a regu¬ 
larly called meeting of said Board of Directors and that 
a quorum was present at said meeting. 

William Gasperow, 
Asst. Secretary. 





